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INTRODUCTION 


1. What is LAW? 

On a moonless night you will see millions of heavenly bodies shining 
in the sky. Each one of them is governed by set and rigid rules of astro¬ 
nomy. Just as every star ami planet in the sky, is governed by precise 
mathematical laws, so also every individual on this globe of ours is 
governed by set lules of behaviour and moral conduct. 

However, all the rules which govern our relations to each other are 
not enforceable, but only a part of them, because all rules of conduct are 
not rules of law. There may be certain rules of behaviour and conduct 
which are recognised by men and yet are not codified into law. Thus, 
there are many rules of social behaviour which are not rules of law, as for 
example, a man cannot keep seated while a lady is standing, but because 
this is only a rule of social behaviour, it cannot be enforced in a Court 
of Law. 

Law is then a collection of rules which are recognised by men as 
Law and which can be enforced in a Court of Law. It is recognised that 
every man should do a certain amount of charity. This is a rule of social 
behaviour, or a rule of ethics, but no one can compel another to do charity. 
It is therefore dear that all rules ot behaviour are not a part of Law, but 
only those winch are recognised .is such by tin' State and for the breach 
of ulnih a person is liable to be punished. 

In its widest sense the term Law indudes any rule of action. "We 
term any kind of rule or cannon whereby actions are framed a law." 
(Hooker’s Ecclesiastical Polity). 'Law in its most general and com¬ 
prehensive sense signifies a rule of action, and is applied indiscriminately 
to all kinds of action, whether animate or inanimate, rational or irra¬ 
tional. Thus we say, the laws of motion, of gravitation, of optics or 
mechanics, as well as the laws of nature and of nations." (Hlackstone’s 
Commentaries). In this book we are concerned with the law in its res¬ 
tricted sense, namely the law imposed by the State upon the actions of 
its citizens and tor the breach of which he is punishable. 'I he rules 
which govern the relations of Nations in respect to each other are the 
subject of International Law. This book only deals with the rules regu¬ 
lating the relations of individuals in respect to each other as laid down 
by and as recognised in Indian Courts and statutes. 

2. Why you should know the fundamentals of law? 

It is your duty as a citizen to know the laws of your land. That 
is an idealistic view of the matter. There is also a more practical con- 
sieferation which should compel you to study all rules of law so far as they 
affect you. As a rule, ignorance of law is no excuse. Theoretically 
Speaking, you are supposed to know all the laws and bye-laws of your 
country. If you have a radio and do not obtain the necessary licence for 
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its use, you will not be allowed to say if you are prosecuted that you did 
not know that under the Wireless Act it was compulsory for you to have 
such a licence. Therefore you must know the rules which it is necessary 
for you to know and ignorance of law is no defence to an action for breach 
of law. In this book an attempt is made to summarise the fundamentals 
of various branches of law. 

For example, if you own a motor-car you will be interested in the 
law in respect of motor-vehicles, if you own a gun you will be interested 
in the provisions of the Indian Arms Act, if you have a dog you will be 
interested in the chapter on “Ferocious Dogs". In this book an attempt 
is made to explain to you, your liabilities and your responsibilities, in 
respect of your possessions. 

3. How this book will help you. 

A perusal of this book will give you a general idea of the law of your 
land. No one has mastered and no one can master all law. This book 
tries to give you the quintessence of all law. It is comprehensive as far 
as the fundamentals of law are concerned. A library of books which 
deals with the topics discussed here would be very costly. As it is you 
are offered a summary of law at a small cost. 

4. The Scheme of this book. 

The law may be defined as the body of principles recognised and 
applied by the State in the administration of justice. In other words, 
the law consists of the rules recognised and acted on by Courts of Justice. 
{See, Salmond’s JURISPRUDENCE, page 49). In India though there 
is a vast amount of statute law and case law, no serious attempt has been 
made to collect it together in an authentic scheme of orderly arrangement. 

In this book an attempt is made to work out a scheme for the collec¬ 
tion of the whole body of our law. The whole of our law may be divided 
into Private Law and Constitutional Law. Constitutional Law com¬ 
prises all those rules which govern the structure, powers, rights and acti¬ 
vities of the State. Private Law includes the residue of legal principles. 
Private Law may be divided into (a) Substantive Law, (6) Procedural 
Law and (e) Law of Evidence. Substantive Law may again be divided 
into two parts (a) General and (b) Personal Law. The former governs 
all the peoples of our country, the latter deals only with Hindus and 
Mahomedans. 

Part I of this book deals with general law, while Part II deals with 
personal law, which includes the Hindu Law and the Mahoraedan Law. 
Part III deals with Procedural Law, both Criminal and Civil. Part IV 
deals with the Law of Evidence. Finally, Part V deals with the Consti¬ 
tutional Law. It must be remembered that these branches of law kre 
not discussed here fully but an attempt is made to indicate a general 
out-line. For detailed study of these subjects the reader will have to 
turn to standard text-books on these subjects. 



INTRODUCTION 


m 

5. Chart explaining this book. 

The following Chart explains the whole book:— 
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PART I 

CHAPTER 1 

LAW OF PROPERTY 


1. Law applicable. 

The law applicable in respect of moveable ami immoveable pr<iperty 
is the Transfer of Piopcrly Act. 

2. Immoveable Property 1 . 

The expression ' immoveable piojvitv" is not defined m the Transfer 
■of Property Act. In the (icneral Clauses Act also the definition of the 
words "immoveable piopertv" is not exhaustive. In the Transfer of 
Property Act it is stated that immoveable piopeitv does not include 
standing timber, glowing crops oi grass. 

3. What may be transferred. 

Propcity of any kind may be traiisfened, except as otheiwise 
piovided by the Tiansfei of Piopeity Ait oi by anv otliei law for the 
Millie being m toree. The following cannot be tiailslerred. - 

(a) The cltanee of an hen appaicnt wnreeding to an estate or any 
other meie possibility of a like natnie. 

(/>) A mere light of ie-entiv foi bieaeh of a condition, 

■(c) An easement apail from the dominant hentage, 

(d) An interest iii jnojieitv lestrii ted m its enjoyment to the owner 
jieisonally. 

(dd) A light tn fntine maintename. 

(<‘) A Illeie light to sue 

(/) A public dthce oi the salaiy of a jmblic oflii'er. 

(,s) stipends allowed to Militaiv. Naval, Air Foice and Civil 
iVnsKineis of (loveiuin ait and Political Pensioned. 

4. Persons competent to transfer. 

Every peison lompetent to * outiact and entitled to a I i.nisferable 
piopertv is competent to ti.nisfer stidi ]>ioj». itv wholly or in p.ut, either 
absolutely or conditionally, m the cireiunstaiK es, to the extent and 
m the manner allowed and pirsrnhed by any law for the time being in 
force. The tiansferoi must have attained the age of majontv ,n cording 
to the law to wlii< h he is siihjeit. Aiontiaef by a inmoi is void and 
similarly a tiansfei by a mmoi is also void 

5. Oral Transfer. 

A tiaiisfer of propnIv rntv be made even orally in every case in 
which a waiting is not e.xpnfiAly 11 -<juu<•<! by law. 

6. Condition restraining alienation. 

tjVhere property is traiisfened subjet t to a condition absolutely 
restraining the transferee from p.nting with his interest in th<- property, 
1 



2 


LAW FOR THE LAYMAN 


the condition is void. Where, on a transfei of property an interest therein 
is cneited absolutely in favour of any person, but the terms of the transfer 
direct that sudi interest shall be applied or enjoyed by him in a parti¬ 
cular inunnei, he shall be entitled to receive and dispose of such interest 
a-> if their was no such direction. “A" makes an absolute gift of a 
house to with a direction that "H" shall reside in it. In such a case 
the gift is absolute and the direction is void. Where property is trans¬ 
ferred subjei t to a condition oi limitation making any interest therein, 
reserved or given to or for the benefit of any person, to cease on his 
becoming insolvent, such condition or limitation is void. 

7. Transfer for benefit of unborn person. 

Where on a transfer of property, an interest therein is created for 
the benefit of the petson not m existence at the date of the transfer, 
subject to a prior interest cieated by the same transfer, the interest 
created for the benefit of such petson shall not take eltect, unless it extends 
to the whole ot the ienummg interest of th ■ transferor in the property. 

8. Rule against perpetuity. 

No transfei of property can opeiate to create an interest which is 
to take eltect after the lifetime of one or moie persons living at the date 
of sm b ti.msfer, and the ininnuty of some person who shall be m existence 
at the expiration of that period, and to whom, if he attains full age, 
the mteiest cieated is to belong. Where, on a tiansfei of property, an 
inteii st therein is < rented in favour of such membeis only of a class as 
shall attain a paitnular age, such interest does not vest in any member 
of the class who has not attained that age. 

9. Condition precedent. 

\\ line the terms ot a transfer of pioperty impose a certain condition 
to be fulfilled brfoir a prison can take an interest m the property, the 
condition shall be deemed to have been tullilled tf it lias Ireon substantially 
complied with. 

10. Transfer by ostensible owner. 

Where with the consent of the poisons inteiested in immoveable 
property, a poison is the ostensible owner of such piopnty and transfeis 
the same fot considetation, the ttansfer shall not be voidable on the 
gnmnd that the tiansleioi was not authorised to make it provided that 
the ti.nislerer has taken leasonable cate to see that the transferor 
lmd power to make the transfer and provided that the transferee has 
acted in good faith. 

11. Transferee’s right under a Policy. 

Where immoveable piopetty is transfected for consideration, and 
such propettv is instiled against loss or damage bv liie, the transferee 
m case of such loss ot damage may in the absence of a contract to the 
eonttaiy, ic.pme any money which the tian.sfeim actually receives under 
the policy, or so much thereof as may be necessary to he applied in 

reinstating the ptoperty. 
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12. The doctrine of Lis Pendens. 

According to this doctrine if during the pendency of any suit the 
property is transferred such transfer shall be invalid except under the 
authority of the Court and on such terms as the Court may impose. 

13. Transfer in fraud of creditors. 

Every transfer of immoveable property made with the intention 
to defeat the claims of the creditors of the transferor shall be voidable 
at the option of any creditor whose claims are so defeated. But this 
rule floes not impair the rights of a transferee in good faith and for 
consideration.' 

14. The doctrine of part performance. 

Where a person contracts to tiansfer immoveable propelty by a 
writing and the transferee has, in part ]>erforniance of the contract taken 
possession of the property then notwithstanding that the contract has 
not been registered tire tr.uisferoi shall be debarred from enforcing any 
rights against the transferee, provided that this rule shall not affect 
the rights of a ti.msferee who has no notice of the contract or of the 
part performance theieof. 

15. The rights and liabilities of a buyer and a seller. 

The seller is bound to disclose to the buyer any material defect in 
the property or in the seller's title thereto. The seller is bound to produce 
all documents of title, is bound to answer all relevant questions, is bound 
to pass a propei conveyance, is bound to give possession of the property, 
and lastly he is also bound to pay all public charges in respect of the 
property upto the date of the sale. The seller is deemed to contract 
with the buyer that the interest which the seller piofesses to transfer 
subsists and that he has jn>wer to transfer the said interest. 

The sellei is entitled to the rents and proiits of the property till the 
date the ownership passes to the buyer. 

The buyer is bound to pay at the time of the completion of the sale 
the purchase money to the sellei. The buyer is bound to bear any loss 
aiising from the destruction, injury or decrease in value of the property. 

The buyer is entitled to the rents and piolits of the pioperty provided 
that the ownership of the property has passed to bun. The buyei is 
entitled to a charge on the projx-rty as against the seller, to the extent 
of the sellei's interest in the pioperty, for the amount of any purchase 
money paid by the buyer in anticipation of the delivery. 

16. What is a mortgage ? 

A mortgage is the transfer of an iriteiest in immoveable property 
for the purpose of securing the payment of loan advanced. 

17. Kinds of mortgages. 

• A "simple miir/gage" is a moitgage where without delivering posses¬ 
sion of the mortgaged property, the mortgagor binds lnmsi If personally 
to pay the mortgage-money and agiees that in the event of failure to 
pay back the loan, the morgtagee shall have the right, to have the 
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mortgaged property sold and the proceeds to be applied in payment 
of the loan. 

A “mortgage by conditional sale' is a mortgage where the mortgagor 
ostensibly .sells the mortgaged property on condition that on default 
of payment of the loan the sale shall become absolute or on payment of 
the loan the sale shall become void, provided that no such transaction 
shall be deemed to be a mortgage, unless the condition is embodied in the 
document of sale. 

A “usufructuary mortgage'’ is a mortgage where the mortgagor 
delivers possession of the mortgaged property to the mortgagee and 
authorizes him to retain such possession until repayment of the loan and 
to receive the income of the property in lieu of interest or m repayment 
of the loan. 


An “hnglish mortgage’’ is a mortgage where the mortgagor binds him¬ 
self to repay the loan on a certain date and transfers the mortgaged pro¬ 
perty absolutely to the mortgagee, but subject to the condition that he 
will re-transfer it to the mortgagor upon payment of the loan. 

( A “mortgage by deposit of title-deeds” is a mortgage where a resident 
of Calcutta, Madras, Bombay and Karachi delivers to a creditor docu¬ 
ments of title to immoveable piopeity, with intent to create a secuiity 
thereon. 


An anomalous mortgage ” is a mortgage which is not of any of the 
types indicated above hut which may he a mixture of the sumo. 

18. Mortgage how made? 

If the piincipul money seemed is Rs. 1(H) or more, a moitgage 
other than a moitgage by deposit of title-deads, can be effected only by 
a registered instrument signed l>v the moitgagoi and attested by at 
least 2 witnesses. 

If the principal money sei tiled is less than Rs, KM), a mortgage may 

be effected either by a icgistcied mstmment olloeted as above or by 
delivery of the propnty. y 

19. Right of redemption. 

At any time after the puunpat money lus become due, the mortgagor 
has a right, on repayment ot the loan at proper time and place to require 
the mortgagee to do as follows _ 1 1 

(a) to deliver to the nun tgagor the mortgage deed and other documents 
to delivei possession ot the mortgaged propeily, 
to pass a document ot reconveyance at the cost of the moi tgagor 

Redemption of a portion of the property 

o„ .. . . 

21. Assignment of mortgage-debt. 

r n : l ! U ' m r ''^'"'Phon, the moi tgagor may insist' 

*•i»v 


(>>) 

f) 

20. 
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22. The rights of a mortgagor. 

The mortgagor is entitled to inspection of documents of title with 
the mortgagee, in the case of a usufructuary mortgage he has a right to 
recover possession of the property together with the mortgage deed and 
other documents and if the mortgaged property has received any accession, 
the mortgagor is also entitled to such a accession. If the mortgaged 
property is impioved, the mortgagor, upon redemption shall be entitled 
to improvement, unless there is a contract to the contrary. If the mort¬ 
gaged property is a lease and the morgtagor secures a renewal of the lease, 
the mortgagor upon redemption, shall be entitled to have the benefit 
of the new lease. 

23. Implied contracts by mortgagor. 

Among the implied contracts by the mortgagor the most important 
ate that the moitgagor has power to transfei the mortgaged property, 
that the mortgagoi will defend his title thereto and that lie will pay 
all public ehatges m u-spect of the projvrtv. 

24. Mortgagor’s power to lease. 

A liioitgagui has powei to make a lease of the mortgaged property, 

25. Waste of mortgaged property. 

A mortgagor m possession is not liable for deteiiomtion but all (he 
same he must not commit any att which is distinctive of the property. 

26. Rights of a mortgagee. 

A moitgagee lias the following lights - 

(if) At any time after the amount has become due to him, he has 
light to obtain from the Couit a dectee that the mortgagoi shall 
be tlebaired of Ins light of ledemption. 1 he suit m such a case 
is known as a suit foj foiei losilie. 

.Vc/c A moitgagee who holds two mot (gages must sue on all the 
moitgages together. 

(M A mortgagee has a right to sue for the mot I gage amount ill 
certain cases. 

(r) A moitgagee lias a right to sell the moitgaged property without 
tin- intervention of the ( omt in certain cases. 

(if) A moitgagee lias a right to appoint a receive! for the income 
of the proptrty in reit.un cases. 

(c) If, aftei mortgage, any ai cession is made to the mortgaged 
pioperty, the moitgagee shall be entitled to such accession. 

Illustration. 

“A” mortgages to “B” a certain field bordering a river. The river 
nm become dry and the field may increase in area. “B" is entitled 
to the increased area. 

(/) If the mortgaged property is a lease and there is a renewal of 
the lease, the mortgagee is entitled to the, renewal of the same. 

(g) The mortgagee may spend moneys for preservation of the 
mortgaged pioperty from destruction, for supporting mort¬ 
gagor's title to the property, for clearing his own title, for renewal 
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of the lease etc. and may add such amount to the principal. 
It would he advisable for the mortgagee to do these acts after 
first calling upon the mortgagor to do so. 

(h) If the mortgaged property is sold for payment of arrears of 
•'■venue, the mortgagee shall he entitled to claim payment of 
the loan out of the surplus of the sale-proceeds remaining after 
payment of the arrears. 

(i) If the mortgaged property is acquiied by Government, the 
mortgagee shall be entitled to claim payment of the loan, out 
of the amount paid as compensation. 

27. Liabilities of a mortgagee in possession. 

1 he liabilities of the mortgagee m possession (lining the continuance 
of the mortgage are as follows 

(«) If( ' ™ist manage the property prudently; 

(b) He must collect the rents and profits theieof; 

(c) lie must pay government levemies out of its income ; 

(d) He must make necessary repairs of the propei tv 

(e) He must not commit any act which is destructive or injuiious 

to the propeity ; J 

(/) He must reinstate the property, if damaged, out of msmance 
money ; 

nlus t beep accounts of income and expenditure; 

. ,ecl ' 1 l lK horn the moitgaged propeit\ must he debited 
due"to ° ‘ 11,01 fh'agee in reduction of the amount 

(0 II the mortgagor tenders the moitgage amount, the moitgav,- 

. 

Note — 

mav^when f ‘"^ to .l’ e,for,n U "' Abovemenlioned duties he 

th/iJn z; d *"*• ■* mth 

28. The law of priority, 

29. Marshalling and contribution. 

Ii tlm owiu ‘1 ot two ]>iopeitu*s inori'riio.e , 

then linn tgages one of them to another oel in t i ° °' U ' p, ' rM)l1 an<1 

is entitled to have the p,,o, ! . a \ f' fuent mortgagee 

tohvolmvm^d.''., l uT\ml" ,H pt Ul>, 'T ‘° a belongs 

? : “ v ,uw ° t; ss 

30. Deposit in Court. 


s. «£ r s»cSs ttzss&k 
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<lue on (he mortgage. Interest on the principal money shall cease from 
the date of such tender. 

31. Persons who may sue for redemption. 

The following jxtsoiis may sue lor redemption 
(a) The mortgagor ; 

O') Any sutety for the payment of the moitgage debt ; 

(f) Any oi editor of the nnutgagor who has in a suit for the ad- 
mimstiation of his estate obtained a deem 1 for sale of the 
mortgaged property. The jx'isons mentioned above, other 
then the mortgage! shall, on redeeming the mortgaged property 
have the same lights as the nioi'gagce. This is known as the 
doctrine of subrogation. 

32. Charges. 

Where immoveable pioperty of one pet son is by not of patties or 
ojH'iation of law made security ior the payment of money to another, 
and the tiansiutlon does not amount to amoitg.ige, the lattei prison 
is said to have a ch.nge on the propel(y. 

33. Leases. 

A lease is a tiansfei of a light to eipoy -ome immoveable pioperty 
for a certain time in consideration of lent. 

34. The duration of a Lease. 

In the absence of a I'onti.ict to (lie rontr.uv, a lease of immoveable 
propcity foi agncullm.il oi nianiifactuimg pmposes shall he di rilled to 
be a lease fiom ye.n to ye.n (eni.inable by six montlis’ iiotin expiiing 
with the end of a \ e.n of the ten am y . and a lease of nnniov cable pioperty 
for any othei Jmrposr shall he deemed to he a lease horn month to 
month, teiminable, on the p.ot of eitliei lessor oi lessee, by 15 days’ 
notice expiring with the end of a month of tenancy. 

35. The notice to quit. 

The notice to <|iiit must be in venting signed by the landlonl oi his 
lawyer and i an he sent i it her by post oi may be delivered prison,ply. The 
notice to qmi may also be atlixed to a .< onspn nous pait ol the propci ty. 

36. Lease how made. 

A lease hum vrat to year oi foi any period bevond one ye.n < an he 
made only by a irgistued doi imirnl. All otliej leases ( an be made 
either by a legMend document oi by oial agremii ut ;n roinpanied by 
delivery of possession, 

37. Rights and the Liabilities of the Lessor. 

I he lessor is bound to disclose to the lessee any matelial defect 
m the property leased and lie is also bound to put the lessee in po-session 
of the property. 

38-A. Rights and Liabilities of the Lessee. 

The following are the rights of the lessee :— 

(a) If during the rontinuame of the lease any accession is made 
to the projierty, such accession shall be deemed to be comprised 
in the lease. 
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(h) If by fire or flood any part of the property leased is destroyed 
then the lease shall at the option of the lessee be void ; 

(c) The lessee can make necessary repairs; 

(d) the lessee tan make necessary' payments; 

(c) 1 tie lessee may remove all things which he has attached to the 
property leased; 

(/) The lessee may transfer by way of mortgage or sub-lease the 
whole or any part of his interest in the property. 

38-B. The following are the liabilities of the lessee. 

(a) He is bound to disclose to the lessor any fact as to the nature 
01 extent of the interest which the lessee is about to take ; 

(b) The lessee is bound to pay rent to the lessor or his agent ; 

(e) I he lessee is bound to keep the property in good condition ; 

(d) 1 he lessee must use the property prudently ; 

(e) 1 he lessee must not erect any permanent structure without the 
lessor s consent; 


(i) On the determination of the lease the lessee is bound to put: the 
lessor into possession ot the property. 

Note • —If the lessor transfers the pioperty leased, the transferee 

"'irOsIl""'"' .. "I V*r 

39. Determination of Lease. t 

il„ r ; M‘‘‘ lS, i 0f in,n *° v ‘ ,,ll>, ‘‘ pt r p,,lt >' ,p 'b' r mines by efflux of time limited 
t. 1 " r ex])tess or mpherl suriender or by forfeiture The la ie 
also comes to an end by the giving of a notue to dertermme the tt 

40. Waiver. 

I he forfeiture of a lease is waived by acceptance of lent which has 
bet rune due ajta forfeiture. A notice to quit is waived by any act on 
the part of the prison giving it showing Ins intention to treat the lease 
as subsisting. When' a lease of immoveable property is deteimined 
>> forfeiture for non-payment of lent, and the lessor'sues to eject the 
lessee, ,f at the hearing of the suit, the lessee pays the rent ,n arrears 
with rusts and interest, the ( .nut may instead of passing a decree for 
ejectment, pass an order relieving the lessee against the forfeiture. 

41. Effect of holding over. 

...., it*'?*" "i p,ws, ^ ion ^ ot ^ ^ 

ami tin h ssoi assents to his continuing m i>ossession the lease is renewed 
horn yea. to yea. m from month to month as the case may be" 

42. Exchange. 

When two persons mutually transfer the ownership of one thing'for 
he ownership of another, the t.ansaction is called an exchange . \ 

ransfer ol pnqvrty in coinpletion of an exchange can be made only m 

the mantui piouded tor the transfer of such property by sale. 
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43. Gift. 

A gift is the transfer of certain existing propel tv, made voluntarily 
and without consideration by the donoi to the donee ami which has been 
accepted bv the donee during the lifetime of the donoi. A gift o! immo¬ 
veable property must lx* made by a togisteied doimueiit signed by the 
donor and attested by at least two witnesses. A gilt of moveable pro¬ 
perty mav Ire made either bv a legistonxl document as aforesaid or by 
delivery of possession. A gilt coinpiising both existing and future 
propelty is void as to the lattei. 1 he donoi and the donee may agree 
that on the hap])enmg of a ceitain event the gift shall be u'vohed. Save 
as aforesaid a gift cannot be ievoked. Wheie a gilt consists of the 
donor's whole pmpeitv. the donee is pelsonally liable lor all the debts 
due by and the liabilities of the donoi at the tune o! tin 1 gift to the 
extent of the piopeily compiixed theiem 

44. Transfer of actionable claims. 

ilu* transfei of an .u tamable v laun van be etlected only by a docu¬ 
ment in wilting signed bv the tiansfeioi. 1 lie notice of transfer of an 
actionable claim shall lie in wilting -agued b\ the tiansfeioi. l'.very 
assignee of a Polity of Insuianee ~h-»U be entitled t.» all lights as it the 
eontrat t contained in the poln v had been made with lnnisell. 



CHAPTER II 

LAW OF CONTRACT 


1. Law applicable. 

T| U . law applicable to contracts is the Indian Contract Act. 

2. Proposals. 

The communication, acceptance and invocation of proposals are 
deemed to be made by any act or omission on the part of the party pro¬ 
posing, by which he intends to communicate such proposal, acceptance 
or revocation. The proposal is complete when it comes to the knowledge 
of the person to whom it is made. The communication of the acceptance 
is complete when it comes to the knowledge of the pioposcr. A proposal 
may lie revoked at any time before the communication of its acceptance 
is complete as against the proposer, but not afterwards. A proposal 
is [evoked by the communication of notice of ievocation by the projmser 
to the other party, by lapse of time piescnbed, by the death or insanity 
of proposer etc. The acceptance must be absolute and unqualified, to 
convert a proposal into a promise. 1’iomise may be expiess or implied. 

3. What agreements are contracts? 

All agteements are contracts — 

(a) if they aie made by the free consent of paities; 

(If) they aie for lawful consideiation and with a lawful object, and 

(r) ate not declared to he void evpiossly by the ('ontiact Act. 

4. Who can contract ? 

Every prison can eontiael provided he is (a) a majoi, (h) of sound 
mind (t) and not disqualified by law to eontiael. 

5. What is “free consent ?’’ 

1 WO or moie prison-, aie said to consent when they ugier upon the 
same thing in the same sense and provided tli.it the consent is not obtained 
by coercion oi hand m undue intluem e oi misn piesentation oi mistake. 
When the consent to an am cement is not free consent, the agieement 
is a (ontiact voidable at the option of the paity whose umsent was 
obtained by eon emu, hand, etc. If both parties enter into an agieement 
by a mistake then the agieement is void. A (oiiUuit is not voidable 
mutely because it was <atised l>v mistake as i<> any law in foire. 

6. Elements of a Valid Contract. 

1. Their must he an agirrmmt, that is time must he a proposal 
ami tieeeptuiiee, 

~. I he patties must lie lompefeiit to contor t. 

3. I heie must he a law till coiisideialion. 

4. 1 lie agieement must have been induced by free consent of con¬ 
tracting parties, 

5. The agieement must not have been expiossly declared to be. 

void under the ('ontiact Act. , 

*5. It must he in wilting, attested and registered, if so required 
by tiny l,r,e. 
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7. Consideration. 

The consideration or object of an agreement Ls lawful unless it is 
forbidden by law or the t'ouit regards it as bmnoial <n opposed to 
public policy. An agreement without consideration is void except in 
circumstances stated in Sec. 25 of the Conti act Act, \n agi cement in 
restraint of marriage is void. An agteemenl iestrainmg a person tiom 
exercising a lawful profession is void. An agreement restraining a poison 
from tiling a suit or legal pi mendings is void. 

8. Uncertain agreements. 

Agreement'-, the meaning of which is not ccitain ate void, 

9. Wagering agreements. 

Agierments by way of waget ate void. No suit can lie to cnfoiee a 
wagering Uansuctioii ; and it cannot be called a 'contract’ at all. 

10. By whom contracts must be performed ? 

Ifit was the intention of the pat ties that a piomtse must be pel funned 
bv the pioimsoi himself, such pi mime must be pet funned bv the promism 
lnmself. ".1" piomises to paint a putuiefoi "It". "A" must peilouu 

this piomise petsonally. In all other eases the k piesenlative ol the 
jumnisoi nia\ piifonn tie- lonltael. If two poisons have made a joint 
piomise, both Mieh peisons must tullil the piomtse, but the piomisee 
iii.iv rimi] h- 1 any one of them to peifoim the whole ol the piomise. 

11. Time and place for performance of the contract. 

If no tune is pivscribed, the eonti.ut must be pelloinied witiun a 
tcasonable time If the piomtse is to be petfoimed on a nitain day, it 
is the diltv of the jiiomisee to apply foi its peifoimaixe .tl piopei place 
and time, but if the piomise is to be jietfoiinetl without application by 
the piomisee it is the <iutx- of tile pionusoi to apple to the piomisee 
to appoint a leasonable jilace tot its pel fm m.mt e, and to pel hum it 
theie. The peifoimanie may be made in maimer and at tune presnibed 
by the piomisee. 

12. Reciprocal promises. 

When a oiuti.n t consists of iniproi.d ]>imnises to lie pu burned 
simultaneouslv, no pinnilsoi need peifoim Ills puuni'i unless the pio- 
jnisee is iradv and willing to peiloini bis leupioial piomise. 

13. Time when essence of contract. 

If the intention of the patties was that lime should be of tin- essence 
of the conduct, tln-u failme to peifoim a eontrait within tin- stipulated 

tune makes tie- otlnr ]>.u t\* entitled to to-at the lontrait as voidable. 
If time was not the essenie o! the contrart then <ontra< l does not. 
I,.come voidable by failme to perform within stipulated pcnod. 

14. Agreement to do impossible act. 

All agio* nielli to do an act impossible in itself IS Void. 

Illustration. 

“A” agree with “1i” to discover treasure by magic. The agreement 
is void. 
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15. Novation, rescission and alteration of contract. 

If parties to a contract agree to substitute a new contract for it, or 
to rescind or alter it, the original contract need not be performed. 

16. Quasi-contracts. 

If a person incapable of entering into a contract is supplied by another 
person with necessaries suited to his condition in life, the person who has 
furnished such supplies is entitled to be re-imbursed from the property 
of such incapable person. Similarly if a person lawfully does anything 
for another, not intending to do so gratuitously, and such other person 
enjoys the benefit thereof, the latter is bound to make compensation to the 
former in respect of the thing so done. A person who finds goods belong¬ 
ing to another and takes them into his custody, is subject to the same 
responsibility as a bailee. 

17. Consequences of a breach of contract. 

11 a (ontract is broken, the party who suffers by such breach is 
entitled to receive, from the party who has broken the contract, compen¬ 
sation for any loss oi damage caused to him thereby, which naturally 
arose in the usual course of things from such breach. The compensation 
is not t<> he given for remote or indirect loss. 1 f the contract contains 
any stipulation by way ot penalty, the party sustaining the loss can 
recovert he stipulated penalty, 

18. Indemnity and guarantee. 

A contract by which one party promises to save the other from loss 
caused to him by the conduct of the promisor, is called a "contract of 
indemnity." A "contract of guarantee” is a contract to perform the 
promise of a third person m case of his default. 1 he person guaranteeing 
is known as “suiety.” The liability of the surety is co-evtcnsive with 
that of the principal debtor. Any variance made, without the surety’s 
consent, in tlie terms of the contract, discharges the surety. If the 
creditor does any act which is inconsistent with the rights of the surety 
and the eventual remedy of the suiety is impaired, the surety is dis¬ 
charged. On performance of his duties as a surety, the surety gets all 
the rights of the creditor against the pmicipal debtor. The surety is 
entitled to the benefit of every security which the creditor lias against 
the puiKipal debtor. ( o-Miieties who arc hound in ddferent sums art' 
liable to pay equally as far as the limits of their respective obligations 
permit. 

19. Bailment. 

A "bailment” is the delivoiy of goods by one person to another for 
some ptn]X)se. upon a contract that they shall, when the puipose is accom¬ 
plished. be ietuined oi otheiwisc disposed of according to the directions 
of tlw person delivering them. The person delivering is known as 
"bailor" and the person taking delivery is known as "bailee”. The 
bailor must disi lose to the bailee all fault's m the goods bailed. 

The bailee must take proper care of the goods bailed.- A contract 
of bailment is voidable at the option of the bailor, if the bailee does any 
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act inconsistent with the conditions of bailment. The bailee must return 
the goods bailed after the period for which they were bailed has expired. 
Where the bailee has rendered any service in respect of the goods, he 
has a right to retain such goods until he receives remuneration for 
services rendered, 

20. Rights of a finder of goods. 

The finder of goods has no right to sue the owner for compensation 
for trouble and expense voluntarily meuned by hun to pieserve the 
goods and to find out the ownei. If the owner lannot be found the 
finder may si'll the goods if the object found is in danger of peiishing, 

21. Pledge. 

The bailment of goods as senility for payment of a debt or peifor- 
mance of a promise is called pledge. The bailor is called the "pawnor" 
and the bailee is called a "pawnee.” The pawnee may retain the goods 
pledged, not only for payment of the debt 01 the performance of the 
promise hut for the inteiest of the debt, and all necessary expenses 
incurred by hun foi preseivation of the goods pledged. If the pawnor 
makes default in payment of the debt or jH'iformance, tile pawnee may 
bring a suit against the pawnoi upon the debt or piomiso, or lie may sell 
the goods pledged after giving reasonable notice to the pawnor. 

22. Pledge by mercantile agent. 

Where a meicantile agent is with the consent of the ownei in posses¬ 
sion of goods or documents of title, any pledge made by hull shall he as 
valid as if he weie cxpiessly authorised by the owner to make the same. 

23. Appointment and authority of agents. 

An agent is a prison employed to do any act foi anotliei oi toicpicscnt 
anothei in dealings with tlmd persons. The person for whom the act 
is done oi who is so represented, is called the principal. Any prison who 
is a major and who is of sound mind may employ ;ui agent, similarly 
the agent must be a major and lie must lie of sound mind. No coiisideta- 
tion is necessary to eieate an agency. I lie aulhoilty of the agent may 
be' expressed or implied. Die agenl having an authority to do an ad 
has authority to do every lawful thing which is neiessary in order to do 
such act. In an emergency the agenl can also do necessary acts to 
protect the propel ty. 

24. Sub-agents. 

A “Sub-agent” is a prison employed by the oiiginal agent in the 
business of the agency. Hut an agent cannot employ anotliei person to 
do such acts which he lias agieed to perform personally. 

25. Ratification. 

Where acts aie done by one prison oil behalf anotliei, but without 
Ins knowledge or authority, lie may ele< t to i.itify or to disown sue h ,e ts. 
If he ratifies the acts, the same effects will Pillow as if they had been 
performed undn his authority. Mich ratification may be expiessed or 
implied 
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26. Termination of agency. 

An agency is terminated by the principal revoking his authority; 
or by the agent renouncing the business of the agency. Where there is a 
contract that the agency should be continued for any period of time, the 
principal must make compensation to the agent or the agent to the prin¬ 
cipal, for any previous revocation or renunciation of the agency without 
sufficient i ause. The revocation or renunciation must he made after 
reasonable notice. The termination of the authority of an agent causes 
tlie termination of the authority of all sub-agents appointed by the agent, 

27. The duties of an agent. 

The agent must conduct the business according to the instructions 
given by the principal. An agent is bound to render proper accounts 
to his principal on demand. The agent is bound to pay to his principal 
all sums received on his account. 

28. A Pacca Adatia. 

The following ,ue the incidents of a contract entered into on Pakkv 
Ada! terms — 

1. The I'iiica Adatia has no authority to pledge the credit of the 
up-country constituent to the Bombay merchants. 

2 . The up-country constituent has no indefeasible right to the 
conhact made by the Pacca Adatia on receipt of the order. 

The Pacca Adatia is under no obligation to substitute a fresh 
contract to meet the order of his first constituent. 

29. A Kachha Adatia. 

Crider the Kacchi Adat system, when an Adatia receives an order 
from an up-country constituent for the sale or purchase of cotton, he 
sends for a broker and settles the rate with him. The rate so settled 
becomes bom that moment binding upon the Adatia and the broker, 
and the hioker lemains personally bound until he brings a party willing 
to take up the contract. 

30. Bombay Silver Market. 

There is a custom of the Bombay Silver Market for forward contracts 
that on I v Shrolfs ate the ostensible buyers and sellers, though Shroffs 
mav have and often do have outside principals for whom they are acting. 

31. The duties of a principal. 

The pimcipal must indemnity the agent against the consequences 
of all lawful acts done by the agent. The principal must make compen¬ 
sation to the agent in respect of injury caused to the agent by the prin¬ 
cipal's neglect or want of skill. 

32. Effect of agency on contracts with third person. 

Conti acts entcied into through an agent may be enforced in the same 
manner as if the (ontraets had been entered into by the principal per¬ 
sonally. if the agent exceeds his authority only that much is bidding 
on the principal as falls within the agent's authority. Am - notice given 
to an agent shall have the same legal consequences as if it had been given 



LAW OF CONTRACT 


15 


to the principal. An agent cannot jH'rsonally enforce contracts entered 
into by him. If a person who lias made a contract with mi agent induces 
the agent to act upon the belief that the principal only will be held liable, 
he cannot afterwards hold liable the agent. Where an agent has, with¬ 
out authority done acts, the principal is bound hv his acts if he has by his 
words or conduct induced a thiol ]ktsoii to lieliove that such acts 
weie within the scojie of the agent's authority. Misrepresentations 
made or frauds committed by agents acting in the course of their 
business for their piinrijials. have the same effect on agreements made 
by such agents .us if such nusrepiesent.ition or frauds had t>oen made or 
committed by the principals; hut misrepresentation made, or frauds 
committed by agents, m matters which do not fall within thou authority, 
do not utfect their pi mcipals. 



CHAPTER III 


LAW OF SPECIFIC RELIEFS 


1. Law applicable. 

The law applicable is called The Specific Relief Act. 

2. Suit by person dispossessed of immovable property. 

If a person is dispossessed without his consent of immoveable pro¬ 
perty otherwise than m clue course of law, he or any person claiming 
through him may by suit recover possession, notwithstanding any other 
title that may be set up m such suit. Hut this shall not debar any person 
from tiling a Sint to establish his title to the property. 

2. Limitation. 

A suit of I tie hind described above must be brought within 6 months 
from tiie date when the dispossession occurs. 

3. Suit for moveables. 

A person entitled to possession of moveable property may recover 
the same by filing a suit. A person in possession of an article which does 
not belong to him, may be compelled to deliver possession when the article 
held is held as an agent or trustee oi where monetary compensation 
would he an inadequate relief or where it is difficult to ascertain the 
actual damage caused by its loss or when the possession of the article 
has been wiongfnlly transferred from the claimant. 

4. Specific performance of a Contract. 

Specific peifoinunce of a contract may be enforced when the act 
agtoed to he done is a soil of trlist m when damages for breach of contract 
cannot 1„. aseeitamed m wheie compensation is an inadequate relief 
or is not piocur.ible. 


5. Specific performance of a part of the contract. 

If a pait of the contiact cannot be specilirally performed, then the 
vomt may older specific pcifoimance of tlwpait which could be per- 
formed and award umijvnsation for the rosl. 


P urcti aser s rights against vendor with imperfect title. 

lliesc lights are as follows 

1. It the vendor subsequentlv arquiics any interest, the purchaser 
m ly compel him to make good the contiact out of such interest. 

A Hr may compel the vendor to pmane the concuirenre of 
third pel sons to cleai his own title. 

d. If a moitg.igor sells the piopeitv without disclosing the mort¬ 
gage, the puivluisei in.iv compel the mortgagor to redeem the 
mmtgage. 

4. If the vendor’s suit loi specific performance is dismissed, the • 
purchaser lias a light to a return of his deposit with interest 
and costs. 
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7. Unenforceable contracts. 

The following contracts cannot be specifically enforced :— 

(a) where damages afford an adequate relief; 

(b) a contract which runs into minute details; 

(c) a contract the terms of which are uncertain ; 

(d) a revocable contract; 

(c) a contract by trustees in excess of their powers : 

(/) a contract by directors of a company in excess of their powers; 
lg) if the performance of the contract involves a continuous duty 
extending over a period longer than 3 years; 

(/i) a contract of which a material part has ceased to exist. 

8. Rectification of instruments. 

IWhen through fraud or mutual mistake, the contract does not express 
the true intention of the parties a suit may lie filed to have the contract 
rectified. 

9. Cancellation of instruments. 

A person against whom an instrument is void or voidable may file 
a suit to have it so adjudged. 

10. Suit for declaration of a right. 

A person having a right to any property may tile a suit for a declara¬ 
tion that he lias such a right. Such a declaration only binds the parties 
to the suit. 

11. The writ of mandamus. 

The High Courts of Bombay, Madras and Calcutta may make an 
order requiring any act to be done or foilxnne by any person holding 
a public office. 

12. Temporary and perpetual injunctions. 

Temporary injunctions aie such as aie to continue for a specified 
time. Perpetual injuctions can be granted by the decree made after 
the hearing of the suit. 

13. Mandatory injunctions. 

When it is necessary to compel performance of certain acts, the 
Court may in its disuetion, grant an injunction to cnmjtel petformance 
of the. said act. 

Note.—Delay and acquiescence may deprive a party of his light to 
relief by way of mandatory injunction. 


2 



CHAPTER IV 

law of the sale of goods 


1. Sale and agreement to sell. 

A contract of sale of goods is a contract whereby the seller transfers 
or agrees to transfer the property in goods to the buyer for a price. If 
under the contract the property in the goods is transferred from the 
seller to the buyer, the contract is called a sale, but if the transfer of 
the property in the goods is to take place at a future time, the contract 
is called an agreement to sell. 

2. Formalities of the Contract. 

A eontiact of sale of goods may lx* made in writing or by word of 
mouth, or partly in waiting and partly by word of mouth or may be im~ 
plied from the conduct of the patties. 

3. The price. 

1 lie price in a contract of sale may he fixed by the contract, but if 
it is not so fixed the buyer shall pay a reasonable price. 

4. Conditions and Warrantees. 

Ihdess a difteient intention appears from the terms of the contract 
stipulations as to time of payment are not deemed to be of the essence 
of a contract of sale. Whether any other stipulation as to the time is 
of the essence of the (onti.u t or not depends on the terms of the contract. 
A stipulation in ;i conti;u*t of sale with reference to goods may be a con- 
fhtion oi a wan autre, A condition is a stipulation essential to the main 
pui'p.sr of the contiai 1. A wanantee is a stipulation collateral to the 
mam purpose of the < output, the breach of which gives rise to a claim 
loi damages jnit not to a right to reject the goods and treat the contract 
as repudiated. 


5. Sale by description. 

"here their is a eontiact for the sale of goods by description there 
s an implied condition that the goods shall correspond with the des- 

vl 11 •(. I* >11 • 

6. Sale by Sample. 

,.j tl ‘[o'* 1 slk ' j" h >' s ; u ? k> i l,ul b >' 'losciiption. the goods must correspond 
with tin simple and the description, ■ * 

7. Implied conditions as to quality or fitness. 

I heu- is mi implied wairantee or condition as to the quality or 

ri er ^• 0xa pt 111 | VI !‘ U " t : r° s ' thc case o{ :1 C(mt ™ct for sale by sample 
tluu is an implied condition that the bulk shall correspond with the 

sample in quality ; and that the buyer shall have an opportun ty of 
compaimg the bulk with the sample. opportunity ot 

8. Sale on approval. 

\\ hen the goods are deliveied to the buyer on approval the nronertv 

^ ” appr^olT^ 
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9 . Sale by person who is not the owner. 

Where goods are sold by a person who is not the owner and who does 
not sell them under the authority of the owner, the buyer acquires no 
better title than the seller, unless the owner of the goods is precluded 
by his conduct from denying the seller’s authority to sell. 

10. Rights and Duties of the Seller and the Buyer. 

The seller must deliver the goods and the buyer must accept the goods 
and pay for them in accordance with the terms of the contract. The 
seller is not bound to give delivery until the buyer applies for it. If the 
seller delivers to the buyer a quantity of goods less than he contracted 
to sell, the buyer may reject the goods. If the seller delivers to the buyer 
a quantity of goods larger than he contracted to sell the buyer may accept 
the goods included in the contract and reject the rest, or he may reject 
the whole. The buyer is not bound to accept delivery by instalments. 
If the seller is authorised to send the goods to the buyer, delivery of goods 
to a carrier or a wharfinger, is pritiui facie deemed to be a delivery of the 
goods to the buyer. The buyer is deemed to have accepted the goods 
when lie intimates to the seller that he has accepted them. If the buyer 
who is entitled to refuse the goods, rejects the goods, he is not bound 
to return the goods to the seller. 

11. Rights of unpaid seller. 

An unpaid seller has a lien on the goods for the price while he is in 
possession of the goods. The unpaid seller has also a right of resale as 
limited by the Sale of Goods Act. 

12. Stoppage in transit. 

When the buyer of goods becomes insolvent, the unpaid seller who 
has parted with the possession of the goods has the right of stopping them 
in transit. 

13. Suits for breach of Contract. 

Where under a contract of sale the property in the goods has passed 
to the buyer and the buyer wrongfully refuses to pay for the goods, 
the seller may sue him for the price of the goods. If the buyer wrongfully 
neglects or refuses to accept and pay for the goods, the seller may sue him 
for damages for non-acceptance. If either party repudiates the contract 
before date of delivery, the other party may either tieat the contract 
as subsisting and wait till the date of delivery' or lie may treat the contract 
as rescinded and sue for damages for the breach. 

14. Interest by way of damages. 

The seller and the buyer have a right to recover interest by w'ay of 
damages in the case of a breach of contiact. 

15. Auction Sale. 

In the case of a sale by auction where the goods are put up for sale 
in lots, each lot is prima facie deemed to be the subject of a separate con¬ 
tract of sale. The sale is complete when the auctioneer announces its 
completion by the fall of the hammer. It shall not be lawful for the 
seller to make a bid himself or to employ any person to make a bid at such 
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sale. Any sale in contravention of this rule may be treated as fraudulent 
by the buyer. If the seller makes use of pretended bidding to raise the 
price, the sale is voidable at the option of the buyer. 

16. C. I. F. Contract. 

These three letters stand for Costs, Insurance and Freight. In a 
C. I. F. Contract the seller is bound to do the following things namely, 

(a) to make an invoice of the goods showing only the cost of the goods ; 

(b) to insure and to ship at the port of shipment goods of the description 
contained in the contract; (c) to procure a Bill of Lading; [d) to send 
with all reasonable speed to the buyer the shipping documents. 

17. F. 0. B. or F. 0. R. Contracts. 

There is also another type of contract known as F. O, B. (Free on 
Board) or I\ 0. K. (free on Kail) contract. In such contracts the seller 
has only to put the goods on Board or Rail at his costs, and the respon¬ 
sibility thereafter will be the buyer’s. The buyer has to insure the goods 
if he so desires and the freight must also be borne by him. 

18. Ex-Ship Contracts. 

In such contracts ownership does not pass until actual delivery of 
the goods. I lie seller therefore has to pay the freight and to provide 
the buyer with an effective direction to the master of the ship to deliver. 



CHAPTER V 


LAW OF PARTNERSHIP 

1. Law applicable. 

The law applicable in respect of partnerships is known as The Indian 
Partnership Act. 

2. What is a partnership ? 

A “partnership” is the relation between persons who have agreed 
to share the profits of a business carried on by all 01 any of them acting 
for all. The persons who have so agreed are called “partners” and the 
whole group of them is known collectively as a “firm.” The members 
of a joint Hindu family are as such not partners of their family business. 
The sharing of profits arising from property by persons holding a 
joint interest in that property does not of itself make such persons 
partners, 

3. Partnership at will 

Where no provision is made by contract between pari iters for file 
duration of their partnership, the partnership is called "partnership at 
will.” A person may become a paitner with another person in particular 
adventures or undertakings. 

4. Relations of partners to one another. 

Partners must carry on the business of the firm to the greatest 
common advantage, must be faithful to each other, must render true 
accounts and full information. Every partner must indemnify the firm 
for any loss caused to it by his fraud. Every paitner has a right to take 
part in the conduct of the business but lie must attend to his duties 
diligently. Every partner has a light to inspect the books of the firm. 
A partner cannot receive remuneration but can only get share of profits. 
The firm shall indemnify a partner in respect of payments made by him 
in the ordinary and proper conduct of the business. The property 
of the firm includes the goodwill of the business. If a partner derives 
personal profit he shall account for it and pay it to the firm. 

5. Relations of partners to third persons. 

A partner is the agent of the firm for the purposes of the business 
of the firm. The act of a partner binds the firm. Hut a partner cannot 
open a banking account on behalf of the firm in his own name, cannot 
relinquish any claim by the firm, cannot withdraw a suit filed by the 
firm and lastly cannot enter into partnership on behalf of the firm. In 
order to bind a firm an act done by a partner must be done in the name 
of the firm. An admission by a partner, if it is made in the ordinary 
course of business, is evidence against the firm. Notice to a partner 
operates as notice to the firm. Every partner is liable, jointly and 
severally, for all acts of the firm done while he is a partner. 
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*• U . partner in a to he ,sJiaHe 

as a partner in that firm to a third person, who has on the faith of such 
representation given credit to the firm. 

7. Rights of a transferee of a partner’s interest. ... 

A transfer by a partner of his interest in the firm does not entitle 
the transferee to interfere in the conduct of the business or to require 
accounts or to inspect books of the firm, but entitles him to receive the 
share of the profits. 

8 . Minor admitted to the benefits of partnership. 

xf A minor may not be a partner in a firm, but with the consent of all 
the partners he may be admitted to the benefits of a partnership. In 
such a case the minor has a right to share the profits and his own share 
is liable for the acts of the partnership but he is not personally liable for 
any act of the firm. Such a minor cannot sue the partners for an account 
or payment of his share of the property or profits. Within 6 months of 
his tiecoming a major he may give a public notice that he has elected to 
become a partner or that he has ceased to be a partner. If he fails 
to give such notice, he shall become a partner in the firm, on the expiry 
of the said (i months. 


9. Introduction and retirement of a partner. 

No person can become a partner without the consent of all the exis¬ 
ting partners. A partner may retire with the consent of all the other 
partners, in accordance with an express agreement by the partners or 
by notice, lie continues to be liable for the acts of the firm done before 
such notice. A partner cannot be expelled even by a majority of the 
.partners unless:— 

(r<) such a power is conferred by contract, and 

(b) such power is exercised bona-fide. 


10 Insolvency or death of a partner. 

If a partner is adjudicated an insolvent, he ceases to be a partner 
on the date of the order of adjudication of insolvency. If under the 
terms of a contract the firm is not dissolved by the death of a partner, 
the estate of a deceased partner is not liable for any act of the firm done 
after his death. 


11. Dissolution of a Firm. 

A firm is dissolved 

(а) with the consent of all partners or 

(б) in accordance with a contract between the partners, or 

(c) the adjudication of all partners as insolvents, or 

(d) the happening of any event which makes it unlawful for the 
business to be carried on, or 

(e) by the expiry of the term of partnership, or 
(/) by completion of the undertaking, or 
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(g) by the death of a partner, or 

(A) where the partnership is at will, by notice in writing of a part¬ 
ner of his intention to dissolve the firm, or 
(!) by a Court ordering dissolution of a partnership. 

12. Registration of Finns. 

Every partnership carrying on business shall Ire registered with 
the Registrar of Firms of the province in which the partnership carries 
on business. Such registration shall be effected by sending by post or 
delivering to the Registrar a statement in prescribed form and accom¬ 
panied by the prescribed fee, stating the firm name, the principal place 
of business, the date when each partner joined the firm, the names and 
addresses of the partners and the duration of the partnership. Notices 
of all important changes in the partnership must also be sent to the 
Registrar. The Register of Finns is open to the inspection by any ])erson 
on payment of prescribed fee. 

13. Effect of Non-registration. 

No suit to enforce a right arising from a contract can he instituted • 
by a firm against a third party unless the firm is registered. Penalty 
for furnishing false particulars to the Registrar extends upto impiison- 
ment for 3 months, with or without line. 



CHAPTER VI 

LAW OF COMPANIES 


1. The law applicable. . 

Tiie law in respect of companies is contained m the Indian Companies 

Act. 

2. What is a Company ? 

A company is a Ixxly of persons combined for a common object, the 
object being a commercial venture. It is an association of a number of 
individuals for some common purposes. 

3. Steps in the formation of a Company. 

Tiie general steps m the formation of a company are as follows 

1. Persons desiring to form a company must sign a Memorandum 
of Association, describing the object or objects for which the 
company is foimed and file it with the Registrar of Companies. 

2. They must also sign the Articles of Association and file the 
same with the Registrar, whenever such filing is obligatory. 

3. They must also file a list of persons who have consented to 
lie the Directors of the company, if the company be a public 
company; and 

4. A consent in writing of such persons to act as Directors, if the 
company is a public company. 

5. They must also tile a declaration by an advocate or attorney 
or manage! or secretary that all the requirements of the Indian 
Companies Act have been complied with. 

(i, On the tiling of such documents and the Registration fees being 
duly paid, the Registrar shall issue a certificate known as Cer¬ 
tificate of Incoipuration. 

The following further steps shall be taken before commencement 
of business; — 

1. The company shall issue a piospectus, inviting the public to 
subscribe foi its shates, if it is a public company; or it shall 
file a statement in lieu of a prospectus. 

2. On applications tor sliaies being made, shares will be allotted 
and the applicants will become share-holders of the company. 

3. After the minimum subscription is subscribed for, the company 
is entitled to commence its business. But in the case of a 
private company, no such minimum subscription is necessary. 

4. Memorandum of Association. 

In the case of a public company, any seven or more persons and in 
a case of a private company any two or more persons may by subscribing 
their names to a Mamorandum and complying with the statutory' require¬ 
ments form a (a) limited company, or [h) an unlimited company, or (c) 
a company limited by guarantee. 
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The memorandum must be printed, be divided into paragraphs and 
be signed by each subscriber in the presence of at least one witness who 
shall attest the signature, 

5. Articles of Association. 

The 'Articles’ means the Articles of Association of a company as 
originally framed or as altered by a Special Resolution, The Articles 
shall be printed, be divided into paragraphs and be signed by each sub¬ 
scriber in the presence of at least one witness who must attest the 
signature. 

6. Shares. 

The shares in a company shall !>e moveable property, transferable 
in the manner laid down by the Articles of Association. A certificate, 
under the common seal of the Company, specifying any shares or stock 
held by any member shall be prima (tide evidence of the title of the 
member to the shares or stock therein specified. The company shall 
also keep a Register of Members. 

7. Index of Members. 

Every Company having mote than 50 members must keep an Index 
of the names of the members of the company, livery company must 
also keep what is known as an Annual List of membeis and Summary. 

8. Trusts not to be entered on Register. 

No notice of any trust shall be entered on the icgister or be receivable 
by the Registrar. 

9. Transfer of Shares. 

An application for the registration ol the transfer of shares may be 
made either by tile tiansfeior or the transfeiec. It shall not be lawful 
for the company to registei a tiansfer unless the piopot instrument of 
transfer duly stamped and executed by tin* transfetor and the transferee 
has been delivered to the company along with the snip. 

10. Share-Warrant. 

A share-wan ant shall entitle its beaier to the shares or stock therein 
specified, and the shares ot stock may be transferted by delivery of the 
warrant. 

11. Reduction of Share Capital. 

Xo Limited Company shall have power to buy its own shares. 
But subject to the confirmation by the Court, a Limited Company 
may by Special Resolution reduce its Share Capital. On making such 
a rixiuction the Company must apply by petition to the Court for an 
order confirming such reduction. On such confirmation, the company 
must add to its name the words "and reduced”. 

12. Management and Administration. 

Every company must have a Registered Office. A General Meeting 
of every company shall lie held within 18 months from the date of its 
incorporation and thereafter once at least in every year. Every limited 
company shall, within a period of not less than one month nor more 
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than six months from the date at which the company is entitled to 
commence business, hold a general meeting of its members which is 
known as the Statutory Meeting. The Directors shall at least twenty- 
one days before the date of the meeting, forward the Statutory Report 
to every member. On the requisition of the holders of not less than 
1/10th of the issued share capital, the Directors must call an Extra¬ 
ordinary General Meeting of the Company. Every company shall 
cause Minutes of all proceedings to be entered in books kept for that 
purpose. 

13. Directors. 

Every company except a private company must have at least three 
Directors. Every Director must hold shares which he is required to 
hold by the Articles of Association. The acts of a Director shall be 
valid notwithstanding any defect that may afterwards be discovered 
in his ap]x>intmeiit or qualification. No company shall make any loan 
to a Director. An undischarged insolvent cannot act as a Director. 

14. Managing Agents. 

_ No Managing Agent shall be appointed to hold office for a term of 
more than twenty years at a time. A Managing Agent shall cease to 
hold his office if he is adjudged insolvent. A transfer of his office by 
.1 Managing Agent shall be void unless approved by the Company in 
General Meeting. The remuneration of the Managing Agent shall be 
,i sum based on a fixed percentage of the net annual profits of the 
company. No company shall make to a Managing Agent any loan out of 
the moneys of the company. 

15. Contracts. 

Any contract which is required by law to be in writing in case of 
private persons, may lx? made on behalf of the company by a writing 
signed by a Director or Managing Agent or any person acting under 
the authority of the Company. If any contract which, if made by 
private persons would by law be valid although made orally, it may 
lx? made on behalf of the company orally by any person acting under 
rits authority. A Hill of Exchange or a Promissory Note can be passed 
by a Director on behalf of the Company in the name of the Company. 

16. Prospectus. 

A 'Prospectus’ means any prospectus, notice, circular, advertise¬ 
ment or other invitation, offering to the public for subscription or 
purchase any shares or debentures of a company, (but shall not include 
any trade advertisement), which shows on the face of it that a formal 
prospectus has been prepared and filed. A copy of every prospectus 
must be signed by all Directors named therein. The details which 
every prospectus must contain are given in Sections 93, 94, 95, 96 and 
98-A, of the Indian Companies Act. 

17. Allotment. 

No allotment shall be made of any shares unless the amount stated 
an the prospectus as the minimum amount has been subscribed and 
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the sum of at least 5 per cent thereof has been received in cash. The 
effect of an irregular allotment is described in Section 102 of the Indian 
Companies Act. 

18. Annual Balance Sheet. 

The Directors of every company shall within eighteen months of 
the date of incorporation lay before the Company in General Meeting a 
Balance Sheet and Profit and Loss Account. The details as to the 
contents of a Balance Sheet and Profit and Loss Account are given in 
Section 132 of the Indian Companies Act. 

J9. Auditors. 

No person shall be appointed or act as an Auditor of any Company 
unless he holds a Certificate from the Institute of Chartered Accountants, 
India, entitling him to act as an Auditor of companies. A Director 
or any person indebted to the company cannot be appointed as an 
Auditor. The powers and duties of Auditors are described in Section 
145 of the Indian Companies Act. 

20. Service and Authentication of Documents. 

A document may be served on a Company by sending it by jx>st 
to the Registered Offfice of the Company. A document may be signed 
by a Director or Secretary and it need not be under its common sea). 

21. Winding Up. 

The winding up of a Corffpany may be either :— 

(i) By the Court ; or 
(if) Voluntary; or 

(iii) Subject to the supervision of the Couit. 

The provisions in respect of winding up of companies are contained 
in PART V of the Indian Companies Act. 

22. Legal Proceedings and Offences in respect of Companies. 

No Court inferior to that of a Presidency Magistrate or a Magistrate 
of the First Class shall try any offences under the Companies Act. 
Every offence under the Companies Act shall lx- deemed to lx; non- 
cognizable. Whoever in any return, report, certificate, balance-sheet 
etc., wilfully makes a false statement shall be punishable with im¬ 
prisonment extending upto three years and shall also be liable to a fine. 

23. Regulations. 

The regulations for the management of a company limited by shares 
are contained in detail in Table A of Schedule 1 of the Indian Companies 
Act. 

24. Fees. 

Table B of Schedule I of the said Act prescribes the fees to be paid 
to the Registrar. 

25. Forms. 

The various forms for Prospectus, Memorandum of Association, 
Balance-Sheet etc., are to be found in Schedules II and III of tire Indian 
Companies Act. 



CHAPTER VII 

LAW OF INSOLVENCY 


1. Law applicable. 

The law ..able in the Presidency Towns of Bombay, Madras, 
Calcutta and Karachi is the Presidency-Towns Insolvency Act. The 
law applicable in the rest of India is the Provincial Insolvency Act. 
The body of the law laid down in these two Acts is, with certain 
minor exceptions, the same. 

2. The Courts having Insolvency Jurisdiction. 

Under the Presidency-Towns Insolvency Act the Court having 
jurisdiction is the High Court. Under the Provincial Insolvency Act 
the Court having jurisdiction is the District Court: provided that the 
Provincial Government may by notification invest any Subordinate 
Court with Insolvency Jurisdiction. In the Province of Bombay the 
Courts of Civil Judges (Senior Division) are invested with Insolvency 
Jurisdiction. ' 

3. Acts of Insolvency. 

Under both the Acts a debtor commits an act of insolvency in the 
following cases, namely 

(a) If he makes a transfer of all or substantially all his property to a 
third jHTson for the benefit of his creditors generally ; 

(h) If he makes a transfer of his property or part thereof with an 
intent to defeat or delay Ins creditor s; 

(r) If he makes any transfer of his property or part thereof which 
would under the Insolvency Law be void as fradulent preference- 
((/) If he departs out of India or departs from his dwelling house 
oi usual place of business or secludes himself so as to deprive 

his < minors of the means of communicating with him - 
(r) If any of his projx-ity has been sold in execution of a money- 
donee; y 

if) 1 f he petitions to be adjudged an insolvent ; 

0?) If lu ' L’ives notice to Ins creditors that he’has suspended or is 
about to suspend, payment of his debts • 


(It) If lie is imprisoned in execution of a money-decree. 

AWc -(U Under the Provincial Insolvency Act a debtor 
is said to commit an act of Insolvency if after a creditor has 
served on hurt an Insolvency Notice in respect of a decree 
lie does not within the period mentioned in the notice comDlv 
with the notice. y - r 


(-) for the purposes of these provisions the act 
of an agent may be the act of the principal even though the 
agent has no specific authority to commit the act. 

4. Petition. 

If a debtor commits an act of insolvency, an insolvency petition 
may be presented either by the creditor or by the debtor, and the Court 
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may on such petition make an order of adjudication. No insolvency 
petition shall be presented against a Company or a Corporation. 

5. Conditions on which a creditor may petition. 

A creditor cannot present an insolvency petition unless— 

(«) The debt owing by the debtor amounts to Rs. 500, 

{!>) The debt is a liquidated sum, and 

(c) The act of insolvency on which the petition is grounded has 
occurred within three months before the presentation of the 
petition. 

Note; —If the petitioning creditor is a secured creditor, 
he shall either state that he is willing to relinquish his security 
for the benefit of the other creditors in the event of the debtor 
being adjudged insolvent, or give an estimate of the value 
of his security. (By Act No. Ill of 1950 it is laid down 
that where the period of 3 months between commission of an 
act of insolvency and presentation of petition expires on a day 
when the Court is closed, the insolvency petition may be 
presented on the day on which the Court reopens). 

6. Conditions on which a debtor may petition. 

A debtor shall not be entitled to present an Insolvency Petition, 
inless he is unable to pay his debts and— 

(a) His debts amount to Rs, 500; or 

(b) He is under arrest or imprisonment in execution of a money 
decree; or 

(c) An order of attachment in execution of such a decree is sub¬ 
sisting against the debtor's property. 

6a. Contents and Verification of Petition. 

kvery Insolvency Petition presented by a debtor must state that 
the debtor is unable to pay his debts. It must also disclose the place 
where the debtor resides or does business and the Court by whose order 
he has been arrested or imprisoned, or by which an older has been 
made for the attachment of his property together with the particulars 
of the decree in respect of which any such order has been made. The 
petition must also disclose the amount of his debts and the names of bis 
creditors and it must also state m detail the amount and particulars of 
his property, Every Insolvency Petition presented by a creditor must 
also disclose the acts of insolvency committed by the debtor, and the 
amount of the claim against the debtor. Every Insolvency Petition 
shall be duly signed and verified. 

6b. Withdrawal of Petition. 

No petition of insolvency shall be withdrawn without the leave of 
the Court. 

6c. Procedure on Admission of Petition. 

After an insolvency petition is admitted the Court shall make an 
order fixing a date for hearing the petition. Notice of the order shall 
be given to all creditors. 
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7. Appointment of Interim Receiver. .... 

The Court when making an order admitting the petition 
appoint an interim receiver of the property of the debtor. 


may 


8. Duties of Debtor. 

The debtor shall produce all 
tories of his property. 


his books of accounts and give inven- 


9 Rclc ss c of Debtor. 

At the time of admitting the petition or at any stage before adjudi¬ 
cation, the Court may order the release of the debtor on such terms 
as to security as may be reasonable and necessary. 

10. Procedure at Hearing. 

At the date of hearing the Court shall examine the debtor if he is 
present. The Court may then dismiss the petition or make an order 
of adjudication. The Court shall dismiss the petition if the Court is 
not satisfied with the proof of the creditors’ right to present the petition. 
Similarly in the case of a petition by a debtor the Court shall dismiss 
the petition if it is not satisfied of his right to present the petition. 


11. Order of Adjudication. 

On the making of an order of adjudication, the whole of the property 
of the insolvent shall vest, undci the Piesidency-Towns Insolvency Act 
in the Official Assignee and under the Provincial Insolvency Act 
either in the Insolvency Court or in the Receiver. Hut this shall not 
affect the power of a secured creditor to realise his security or deal 
with his security in the same manner as if such a provision had not 
been made. The Comt may under the Presidency-Towns Insolvency 
Act subsequently stay any suit pending against the insolvent in other 
Courts, Act No. XXV of 1948 amends the Provincial Insolvency Act 
of 1920 ft lays down that property of an insolvent shall compromise 
and shall always he deemed to have comprised also the capacity to 
exercise and to take proceedings foi exercising all such powers over the 
property as might had been exercised by the insolvent for his 
own benefit at the commencement of his insolvency or before his 
discharge. 

12. Publication of the order of Adjudication. 

Under the Piovincial Insolvency Act the notice of the order of 
adjudication shall Ih- published in the local Official Gazette. 

13. Protection Order. 

Any insolvent under the Provincial Insolvency Act may apply to 
the Court for protection, and the Court may on such application make 
an order for the protection of the insolvent from arrest or detention. 


14. Schedule of Creditors. 

After the order of adjudication has been made all creditors shall 
tender proof of their claims and the Court shall prepare a schedule oi 
creditors and their claims. 
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15. Annulment of Adjudication. 

Where, in the opinion of the Court, a debtor ought not to have been 
adjudged insolvent, or where it is proved that his debts have been paid 
in full the Court shall annul the order of adjudication. 

16. Composition and Schemes of Arrangements. 

An insolvent, after adjudication, may submit a proposal for a 
composition in satisfaction of his debts or a proposal for a scheme of 
arrangement of his affairs. In such a case the Official Assignee or the 
Receiver or the Insolvency Court shall submit these proposals or scheme 
to the creditors in general. If a majority of creditors resolve to accept 
the scheme or proposal, the same shall be duly accepted. The scheme 
or proposal will be considered by the Court from the print of view of 
all the creditois. Thereafter the Court may either approve or refuse 
to approve the scheme or proposal. If the Couit approves the proposal 
the terms shall be emlwdied in an older of the Court, and the order 
of adjudication shall be annulled. If a default is made in payment 
of any instalment due under the composition or the scheme, the Court 
may readjudgc the debtor insolvent and annul the composition or 
scheme. 

17. Discharge of Insolvent. 

A debtor may, after adjudication apply to the Court for an order 
of discharge. The Couit shall issue notices to all parties concerned 
and shall hear objections if any. The Court may consider the objections 
of the creditor and go tluough the report of the Receiver. Thereafter 
the Court may either grant or icfuse an absolute order of discharge 
or suspend the ordri for a fixed time or grant a conditional order of 
discharge. The cases in which the Couit must refuse an absolute dis¬ 
charge are mentioned in Section 39 of the Piesidency-Towns Insolvency 
Act and Section 42 of the Provincial Insolvency Act. 

18. Failure to apply for Discharge. 

If an insolvent does not appear on the clay appointed for hearing 
his application for discharge or if an insolvent does not apply for an 
order of discharge within the prescribed period, the Court on the appli¬ 
cation of the Official Assignee or Receiver or Creditor or oil its own 
motion, may annul the order of adjudication. 

19. Effect of Order of Discharge. 

An order of discharge shall not release the insolvent from—- 

(cl) any debt due to the Government ; 

(b) any debt or liability incurred by means of any fraud or breach 
of trust; or 

(c) any debt or liability in respect of which he has obtained a 
forbearance by any fraud ; or 

(d) any liability under an order for maintenance under Section 48S 
of the Criminal Procedure Code. 

In all other cases an order of discharge shall release the insolvent 
from all debts provable in insolvency'. 
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20. Proof of Debts. 

A debt shall be proved by delivery, or sending by post in a registered 
letter to the Court an affidavit verifying the debt. 

21. Priority of Debts. 

Under Section 49 of the Presidency-Towns Insolvency Act in the 
distribution of the property of the insolvent there shall be paid in 
priority to all other debts— 

(a) all debts due to Government; 

(h) all salary or wages of a clerk, servant, labourer etc.; 

(c) and rent due to a landlord from the insolvent. 


Note .'—The salary or wages which are given preferential 
treatment as mentioned above should not exceed Rs. 300, for 
each clerk and Rs. 100 for each servant or labourer, for services 
tendered to the insolvent during four months before the date 
of the presentation of the petition. 

Similarly under Section til of the Provincial Insolvency Act in the 
distribution of the property of the insolvent there shall be paid in 
priority to all other debts- 

( a ) all debts due to the Government; and 

i 1 ') all salary or wages, not exceeding Rs. 20 in all, of any clerk, 
servant or labourer in respect of services rendered to the in¬ 
solvent during four months before the date of the presentation 
of the petition. 

22. Other Debts. 

All the other debts proved m insolvency shall he paid rateably 
according to the amounts of such debts respectively and without any 
pieferenre. If there is any surplus, it shall be applied in payment of 
interest fiom the date of adjudication at the late of six per cent. 

23. Right of Insolvent to surplus. 

lhe insolvent shall be entitled to any suiplus remaining after 
payment in full of Ins auditors with interest and payment of the expenses 
ot proceedings. r 


n £ f r C ^ 0n Creditors under execution. 

I aider Section S3 of the Presidency-Towns Insolvency Act, where 
execution of a deace has issued against the property of a debtor, no 
s , u ' >t: to the benefit of the execution against the 

utticial Assignee, but this shall not affect the right of a secured creditor 
, ,P Cft (,t ProjH'rty against which a donee is executed. A person 
who in good faith pmchases the property of a debtor under a sale in 
execution shall acquire a good title against the Official Assignee. 

25. Avoidance of voluntary transfer. 

Any transfer of property shall, if the transferor is adjudged insolvent 
Ti rur W ° ^ oars a ber the date of the transfer be void or voidable against 
the Official Assignee or Receiver and may be annulled by the Court, 
un ess it is a transfer made in consideration of marriage or it is made 
111 Iavour °f a purchaser in good faith and for valuable consideration. 
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26. Avoidance of preference in certain cases. 

Every transfer of property, every payment made, every obligation 
incurred, and every judicial proceeding taken or suffered by any person 
unable to pay his debts as they become due fiom his own money in 
favour of any creditor, with a view of giving that creditor a preference 
over the other creditors, shall if such person is adjudged insolvent on 
a petition, presented within tluee months after the date thereof, be 
deemed fraudulent and void as against the Official Assignee or the 
Receiver and shall be annulled by the t'ouit. Hut these provisions 
do not affect the rights of a person who in good faith and for valuable 
consideration has adjunct! a title through or under a creditor of the 
insolvent. 

27. Committee of Inspection. 

The Court may if it so thinks fit authoiise the cieditois to appoint 
a Committee of Insertion for the pm pose of superintending the adminis¬ 
tration of the insolvent’s property by the Official Assignee or the Receiver. 

28. Disqualifications of an Invsolvent. 

If a [x rson is adjudged to be an insolvent he cannot act .is a Magistrate 
or hold any public ollu e, 

29. Summary Administration or Small Insolvency. 

If the ('outl is satisfied by affidavit oi otherwise that the piopetly 
of an insolvent is not likely to exceed Rs. 300, oi Kx. 500, (ill case 
of Presidency-Towns Insolvent Act and Piovincul Insolvency Act 
respectively! the Couit niav make an ordei that the insolvent’s estate 
be administer'd in ,t siuiimniv mnimei. 

30. Appeals in Insolvency. 

(aider the Piesidnii y-1 'owns Insolvency Act an appeal shall lie 
to flie High Comt. ruder the Piovtin l.il Insolvency Art the appeal 
shall lie 1 1 uni the oidm of the Subnidmnto Couit to the Distiiet Court: 
and the order of the Distmt t omt shall be linal. 


3 



CHAPTER VIII 


LAW OF NEGOTIABLE INSTRUMENTS 


1. Law applicable. 

Tin- law applicable in respect of negotiable instruments like the 
promissory-note, bill of exchange, cheque etc., is contained in the 
Negotiable Instruments Act. Nothing contained in this Act affects the 
Paper Currency Act or any local usage in respect of instruments in Indian 
languages, 

2. Reserve Bank Act. 

The Paper Currency Act has been repealed by the Reserve Bank 
of India Act. No person other than the bank, or, as expressly authorised 
by the Rrseive Hank Act, the Central Government shall 'draw, accept, 
nuke or issue any bill of exchange, hunch, note etc., payable to bearer 
on demand. 


3. Hundis. 

Hills ol exchange m vernacular languages are known as hundis. A 
hundi when paid and cancelled is called "khokha". Hundis may he either 
"darshum" or “muddati”. The hist is payable at sight. The second is 
payable after sight or a certain time alter presentment. A "Shah-jogi 
hundi" is a hunch payable only to a respectable holder, that is, a man 
of worth and substance, known in the bazaar. A "jokhmi hundi” is a 
hundi drawn against the goods shipped in the vessel named in the hundi 
by the consignor on the consignee of the goods. A "nam-jog hundi” is 
a hundi payable to the party named in the lull or his order. A “ dhani- 
■/eg hundi" is a hundi payable to dhani or owner and it is payable to any 
owner, holder or bearer. The transaction known as "jmvabee hundi” 
is as follows,—A person desirous of making a remittance writes to the 
payee and delivers the letter to a banker who either indorses it on to 
any of Ins ioirespondents near the payee’s place of residence or 
negotiates its transfer. On its arrival, the letter is forwarded to the 
payee who attends and gives his receipt in the form of answer to the 
letter, which is forwarded by (lie .same channel to the drawer of the 
order. A "finnan-jog hundi" is a hundi made payable to the order of a 
person. A "Jcklnindcr hundi” is a hundi payable to bearer or presenter. 

4. Zickri-chit. 


Accoi ding to the usage of shroft.s in the case of Marwari Hundis, 
a hundi nut be accepted tor honour under what is known as a ‘‘zickri- 
chit" . 1 his is a letter of protection given to a holder by some prior party 

to the hundi to he Used by him in case' the hundi is not accepted. 


5. Promissory note. 

A "promissory note” is an instrument in writing (not being a bank 
note' or a currency note) containing an unconditional undertaking, signed 
by the maker, to pay a certain sum of money only to, or to the order of. 
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a certain person. Promissory notes payable to bearer are now prohibited, 
by Sec. 2 of the Reserve Bank of India (Amendment) Act, 1946. 

6. Bill of Exchange. 

A "bill of exchange" is an instrument in writing containing an 
unconditional order, signet! by the maker, directing a certain person to 
pay a certain sum of money only to, or to the order of, a certain person 
(or to the bearer of the instrument, provided it is not payable at the same 
time on demand). 

7. Cheque. 

A “cheque” is a bill of exchange drawn on a specified banker and 
not expressed to be payable otherwise than on demand. 

8. Holder. 

The "holder” of a pro-note, bill of exchange or cheque means any 
person entitled in his own name to the jxrssession thereof and to receive 
or recover the amount due theieon from the parties thereto. "Holder in 
due course” means any person who foi consideration became the possess¬ 
or thereof, if payable to bearer and payee or indorsee thereof, if payable 
to order. "Payment in due course" means payment in accordance with 
the tenor of the instiiiment. m good faith and without negligence under 
circumstances which do not arouse any suspicions. 

9. Negotiable Instrument. 

A “negotiable instrument" means a pro-note, bill of exchange 
or cheque payable to bearer or to order. 

10. Negotiation and Indorsement. 

When a negotiable instrument is transferred to any person, the 
instrument is said to be negotiated. When a holder of a negotiable 
instrument signs the same for the purpose of negotiation, he is said to 
indorse the same and is called the "indorser.” The indorsement may 
Ik' in blank or in full. The person to whom the instrument is to be paid 
is called the "indorsee.” 

11. Ambiguous instruments. 

In case of ambiguous instruments, the holder may at his election 
treat it as he likes, that is as a pro-note or bill of exchange. If the 
amount undertaken or ordered to be paid is stated differently in figures 
and in words the amount stated in words shall be the amount undertaken 
or ordered to be paid. 

12. Instruments payable on demand. 

Instruments in which no time for payment is specified are payable 
on demand. 

12a. “At sight” : “On Presentment" “After Sight”. 

The first two expressions mean on demand. "After sight” means in 
a pro-note, after presentment for sight, and in a bill of exchange, after 
acceptance. 

13. “Maturity” and “Days of Grace". 

The maturity of a pro-note or bill of exchange is the date at which it 
falls due. Every pro-note or bill of exchange which is not expressed to 
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be payable on demand, at sight or presentment is at maturity on the third 
day after the day on which it is expressed to be payable. 

14. Capacity to pass instruments. 

Every person capable of contracting may pass a pro-note bill of 
exchange etc. A minor may draw, indorse etc. so as to bind all parties 
except himself. An agent can also pass a pro-note etc The drawer 
of a bill of exchange or cheque is bound, in case of dishonour by the drawee 
or acceptor thereof, to compensate the holder. 1 lie drawee of a cheque 
having sufficient funds of the drawer in his hands must pay the cheque 
and in default, must compensate the drawer for loss or damage caused 
by sucli default. Eveiy prior patty to a negotiable instalment is liable 
thereon to a holder m due course until the instrument is duly satisfied. 


15. Discharge. 

When the holder of a negotiable instrument, without the consent 
of the indorser, destroys or impairs the indorser's remedy against a 
prior paity the indorser is discharged foim his liability to the holder. 

16. Negotiable instrument without consideration. 

A negotiable instalment without consideration or for a considera¬ 
tion wlu< li fails, creates no obligation between patties to the tiansaction. 

17. Delivery. 

A pro-note, bill of exchange ot cheque payable to bearer is negotiable 
by the delivery thereof. A pm-note, hill of exchange or cheque payable 
to order is negotiable by indorsement and delivery. 

18. Lost instruments or instruments obtained by fraud. 

If an instillment is lost oi obtained by baud, no possessor or indorsee 
who claims thioiigh the peison who found or so obtained the instrument, 
is entitled to receive the amount due thcieon ftoni the makei, acceptor 
or holder, unless mk h possessor oi mduisee was a holder m due coin sc. 

19. Instrument acquired after dishonour or when overdue. 

The holder o! a negotiable instiiiiueiit. who has arquned it after 
dixhonom. whether bv nnn-.rei cptum e oi non-payment, with notice 
theicof, or alter niatunly. has only, as against the other parties, the 
rights thereon of his tiansteior. A negotiable instrument may he nego¬ 
tiated until payment or satisfaction thereof by the maker, drawee or 
acceptor at oi after matin itv, but not aftci such payment or satisfaction. 

20. Presentment for Acceptance. 

The billowing are the mles lot presentment for acceptance:— 

(i i) A lull ot exchange payable after sight must, if no time or place 
is speeitied therein tot presentment, be presented to the drawee 
h>i accept,line, it he can, after reasonable search, be found. 

(t>) in delault of such presentment, no party thereto is liable to 
the peison making such default. 

(r) If the diawee cannot, alter reasonable search, be found, the 
bill is dishonoured. 

(d) If the bill is directed to the drawee at a particular place it 
must be presented at that place. 
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(e) The holder must, if so required by the drawee, allow the drawee 
forty-eight hours to consider whether he will accept it. 

(/) Presentment for payment must made during the usual 
hours of business, and if at a banker's, within banking hours. 

(?) A Pro-Note, Bill of Exchange, or Cheque made, drawn or 
accepted, payable at a sjxx'ilied place and not elsewhere must 
be presented for payment at that place. 

(/i) A Pro-Note or Bill of Exchange not made payable as mentioned 
above must be presented at the place of business or at the usual 
residence of the maker, drawee or aceeptoi. 

(i) If the above persons have no known place of business, the pre¬ 
sentment mav be made to them wherever they can be. found. 

(j) A cheque must be piesented at the Bank upon which it is drawn. 
The cheque must be presented within a reasonable time after 
delivery. 

(k) A Negotiable Instrument payable on demand must be 
presented for payment within a reasonable time after it is 
received bv the holder. 

(/) The presentment for acceptance or payment may be made to the 
duly authoiised agent of the diawee, maker or acceptor. 

hn) Delay in presentment is excused if the delay is caused by 
circumstances beyond tlit* ynntiol of the holder. 

(it) No presentment for payment is necessity, and the instrument 
is dishonoured at the due date for presentment in any of the 
following cases:— 

(i) If the maker, drawee, m acceptor intentionally prevents 
the picsentment of the instrument ; 

(if) As against any party sought to be charged theiewith, if 
he has engaged to pay notwithstanding non-presentment; 
(tit) As against any party if, after maturity, with knowledge 
that the instrument has not been presented lie makes 
a part payment or waives his right to take advantage 
of any default in presentment; 

(fa) As against the diawer, if the drawer could not suffer 
damage from the want of such presentment. 

(u) When a Bill of Exchange accepted, payable at a specified bank, 
has been duly presented there for payment and dishonoured, 
if the Banker so negligently or improperly keeps, deals with or 
delivers back such bill as to cause loss to the holder, he must 
compensate the holder for such loss, 

21. Payment and Interest. 

Payment of the amount due must be made to the holder of the 
instrument. When interest at a specified rate is expressly made payable 
interest shall be calculated at that rate, otherwise interest shall be cal¬ 
culated at the rate of 6 per cent per annum from the date at which 
payment ought to have been made until tender or realisation. 
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22. Discharge. 

The maker, acceptor, or indorser of a negotiable instrument is dis- 
charged from liability thereon :— 

(a) To a holder thereof who cancels such acceptor’s or indorser's 
name with intent to discharge him ; 

(b) To a holder thereof who otherwise discharges such maker, 
indorser, or acceptor; 

(c) To all parties thereto, if the instrument is payable to bearer, 
or has been indorsed in blank, and such maker, acceptor or 
indorser makes payment in due course of the amount due 
thereon. 

(il) It the holder of a bill of exchange allows the drawee more than 
forty-eight hours to consider whether he will accept the same, 
all previous parties not consenting thereto are discharged! 
from liability to such bolder. 

M Where, a cheque payable to order purpoits to be indorsed by or 
on behalf of the payee, the drawee is discharged by a payment 
in due couise. 

(/) Where any draft, i. e., an order to pay money, drawn by one 
office of a bank upon another office of the same bank for a 
sum of money payable to order on demand pui ports to be 
endorsed by or on behalf of the payee, the hank is discharged 
by payment in due course. 

(g) If the holder of a bill ot exchange acquiesces in a qualified 
acceptance, all parties whose consent is not obtained to such 
acceptance are discharged as against the holder. 

(/,} Any m.tteual alteiation of a negotiable mstmment rendeis 
the same void as against any one who is a party tlieicto and who 
does not consent to such alteiation. 

(»') II a hill of exchange which has been negotiated is, at 01 after 
maturity, held by the acceptor m lus own light, all rights ot 
action theieon an* extinguished. 

23. Notice of dishonour. 

A bill of exchange is said to he dishonomed when the drawee makes 
default in accept.nice upon being duly requited to accept the bill. A 
tho-Noto, Hill of exchange oi Cheque is said to be dishonoured by non¬ 
payment when the makei of the note, ucceptoi of the hill or the drawee 
of the cheque makes default m payment upon Ixung duly required to 
pav the s.uue, l’pirn such dishonout the holdei thereof must give 
notice that the mstmment has been so dishonoured to all other parties 
whom he seeks to make liable. The notice of dishonour may be oral or 
in writing ami it may be m any foim. Any party receiving such notice 
must, in order to rentier an\ prioi party liable to himself, give a similar 
notice within a reasonable time. No notice ot dishonour is necessary 
when it is dispensed with by the party entitled thereto. 
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24. Noting and Protest. 

When a Pro-Note or a Bill of Exchange has been dishonoured, the 
holder may cause such dishonour to be noted by a notary public upon 
the instrument. The notary public shall issue what is known as a certi¬ 
ficate of protest. 

25. Acceptance for honour. 

When a bill of exchange has been noted or protested for non- 
acceptance, any person not !>eing a party already liable thereon may 
with the consent of the holder, by writing on the bill, accept the same 
for the honour of any party thereto. 

26. Compensation. 

The compensation payable in ease of dishonour shall be determined 
by the rules contained in Section 117 of the Negotiable Instruments 
Act. 

27. Presumptions. 

There are certain piesumptions to la' made in ios]Hvt of negotiable 
instruments. For example it must he piesumed that cveiy negotiable 
instrument was made for a piopei eonsidciation, that it was nude on 
tire date on which it is pmqxuted to he nude, that it was ti.(listened 
after iiutunty etc. No maker of a pio-note •shall be peimittcd to deny 
the validity of tlie pio-note as ongnully nude. Noindoisei of a negoti¬ 
able instalment shall be pel nutted to deny the signature of any prior 
party to the instrument. 

28. Cheques. 

Where a cheque heals acioss its face an addition of the uoids 
Company" between two parallel tianswrsc lines, either with oi without 
the words "not negotiable”, that addition shall be deemed a Mossing 
and the cheque sluli lie deemed to be < rossed genet ally. \\ here a cheque 
bears across its face an addition of the name of a banket, either with oi 
without the wools "not negotiable”, that addition shall be deemed to be 
a crossing, and the cheque shall be deemed to be ciossed specially, and 
to be crossed to that, banket. When- a cheque is uncrossed, the holder 
may cross it geneially oi specially. Where a cheque is ciossed generally, 
the holder may cross it sjietially. Where a cheque is dossed generally 
or specially, the holder may add the wolds "not negotiable”. When- 
a cheque is crossed speuully, the banket to whom it is crossed may 
again cross it specially to another banker, ins agent, for collection. 
Where the banker on whom a crossed cheque is drawn has paid the same 
in due course, the banker paving the cheque, and the diawei thereof, 
shall respectively be entitled to the same lights as they would be entitled 
to if the amount of the cheque had been paid to the true owner 
thereof. Where a cheque is crossed generally, the banker on whom 
it is drawn shall not pay otherwise than to a banker. A person 
taking a cheque crossed generally or specially, healing m either case 
the words "not negotiable”, shall not have, and shall not be capable 
of giving a better title to the cheque than that which the person 
from whom he took it had. 
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29. International Law. 

In the absence of a contract to the contrary, the liability of the 
maker or drawer of a foreign Pro-note, Bill of Exchange or Cheque is 
regulated m all essential matters by the law of the place where he made 
the in.stninient, and the respective liability of the acceptor and indorser 
by the law of the place where the instrument is made payable. The law 
of any foreign country regarding Negotiable Instruments shall be 
presumed to lie the same as that in India, unless and until the contrary is 
proved. 



CHAPTER IX 


LAW AND PRACTICE OF BANKING 
A. BANKING LAW 


1. Law applicable. 

The law applicable is contained in the HACKING COMPANIES 
ACT. 

2. Banking and Banking Company. 

"Banking” means the accepting, for the puipose of lending or 
investment, of deposits of money horn the public, repayable on demand 
or otherwise, and withdiawmg by ihec|tic, (halt, older 01 otheiwise. 
Banking Company means any company which transacts the business of 
banking in any province of India. 

3. Forms of business in which Banking Companies may engage. 

In addition to the regular business ot banking, a banking company 
may engage m bon owing, raising, ui taking up ot money ; the lending 
or advancing of monev with or without security; (hawing, making, 
accepting, discounting, buying, sidling, collecting, and dealing in hills 
of exchange, hundies, pro-notes, coupons, drafts, railway lcicipts, 
warrants, debentures, ccititicates, scrips and other instruments 
and securities; the gianting and issuing of letters of credit and eiieulai 
notes; the buying, sidling, and dealing in bullion and specie ; acting 
as agents for any Government oi piivate individual, contr.n ling, for 
public and private loans, effecting oi msuiing, ot any loans or shares, 
carivmg on and tiansactmg evciy kind ot guarantee and indemnity busi¬ 
ness ; managing, sidling and ic.ilising any juopcity which may cojnc into 
its possession in satisfaction of its i laun ; aci|uiring and dealing with any 
property which may form the senility for any loans or advances; 
undertaking and executing trusts or undertaking the administration of 
estates; doing all things which arc imidental or conducive to the 
promotion m advancement of the business of the company; any other 
form of business whuh the Cential Government may specify as a form 
of business in which it is lawful for a banking company to engage. 

4. Prohibition of trading. 

No banking company shall directly or induce tly deal in the buying 
or selling of goods, except m connection with the realisation of .security 
held by it, or engage in any traelc or buy, sedl or baiter goods for others 
otherwise than in connection with bills of I'Xidiange icndvcd for collection 
or negotiation. 

5. Disposal of non-banking assets. 

No banking company shall hold any immoveable property for any 
period exceeding seven years from the acquisition thereof or from the 
commencement of the Banking Act whichever is later 
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6. Prohibition of employment of managing agents. 

No Banking company shall employ or be managed by managing 

agents. 

7. Requirement as to paid-up capital and reserves. 

No banking company after the expiry of three years from the 
commencement of the Banking Act, shall carry on business unless it has 
paid-up capital and reserves as described below :— 

(a) In the case of a banking company incorporated elsewhere than 
in a Province of India, the aggregate value of its paid-up capital 
and reserves shall not be less than fifteen lakhs of rupees, and 
if it has a place of business in Bombay or Calcutta, twenty 
lakhs ot lupces ; 

(h) In the cast' of any banking company other than above, if it 
lias pi. ices of business m two provinces the aggregate value of 
its paid-up capital and reserve shall not be less than five lakhs of 
uipees, but if its place of business is situated in Bombay or 
Calcutta, ten l.iklis of uipees. 

Not,- ' -The fin tlier regulations in respect of capital are stated in 
Section 12 of the said Act. 

8. Prohibition of charge on unpaid capital. 

No 1).inking company -shall < reate any charge upon anv unpaid capial 
of the company, and any such charge shall be invalid, 

9. Restrictions as to payment of dividend. 

No banking company shall pay any dividend on its shares until 
all its < apitahsed expenses have been completely written off. 

10. Prohibition of common directors. 

No banking company incorpoiated in a Province of India shall have 
as a director anv peison who is a dnectoi of anothci banking company. 

11. Reserve Fund. 

lively banking company mroiporated in a Ptovinee of India shall 
maintain a reset ve fund. 

12. Cash Reserve. 

livery banking company not being a scheduled bank shall maintain 
by way ot cash resetve m cash with itself or m an account with the 
Reserve Bank, a sum equivalent to at least 2 pei cent of its tune liabilities. 

13. Restrictions on loans and advances. 

No banking company shall make any loans or advances on the 
security ot its own shares. 

14. Licence. 

No company shall cany on banking business in any Province ol 
India unless it holds a licence granted by the Reserve Bank. 

15. Assets. 

The assets in the Piovince of India of even,- banking company shall 
not be less than 75 pet cent of its demand and time liabilities at the 
dose of the last working day of every quarter. 
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16. Accounts and Audit. 

The provisions as to accounts, balance sheet and audit in respect of 
banking companies are contained in Sections 29 and 30 of the Banking 
Companies Act. 

17. Winding up #f Banking Companies. 

The provisions in respect of winding up of banking companies are 
contained in Part III of the Banking Companies Act. 

18. Penalties. 

Whoever in any return, balance sheet or other document required 
by the Banking Companies Act, wilfully makes a statement which is 
false shall be punishable with imprisonment for a teun extending up to 
three years and shall also be liable to fine. 

B. BANKING PRACTICE 

19. Derivation of the word “Bank”. 

The word “bank” is derived horn the Italian word Banquo, a bench, 
from the fact that the earliest bankers in that country, the Lombards, 
did their money changing on "banks” oi benches. 

20. Who is a banker ? 

Mr. H.ut in Ins book oii "The Law of Banking" defines a banker as 
"one who in the ordinary com so of bis business, honours cheques, drawn 
upon him by persons from and for whom lie leceives money on current 
accounts.” 


21. Bankers’ Drafts. 

Bankeis' Drafts aie drawn by the bead office of a bank on its blanch 
or vice veisa, and may be payable to a customer or bis order. The 
demand drafts issued in India by one office of a bank upon another 
office of the same bank are declaied to be bills of exchange payable on 

demand. 

22. The Duties of a Banker on presentation of a Cheque. 

The usual practice is that the banker keeps a specimen of Ins cus- 
tomei’s signature and i.uefullv nunpaies the signature on cheques diawn 
bv him with that specimen bcfoic lie pays the same. If tlit* drawers 
signature is (oiged or unauthorised, however clever the forgery, the 
banker cannot debit his customers account m ease he pays the- same. 
The only exception is when-the banker ran prove that tins payment 
made by him was due to the negligence of the customer. 


23. Cash Orders. 

They arc demand drafts drawn by one trader on another. As they 
are not drawn on a banker they do not fall under the definition of 
cheques and do not cany with them the pnvilcges attached to cheques. 

24. Dividend Warrants. ...... 

Dividend warrants are drawn by various companies in diffen lit 
forms But generally, they are in the form of diafts issued by a 
company directing the banker on whom they arc drawn to pay the 
dividend mentioned therein. If they are drawn in proper cheque forms, 
they are to be treated as ordinary cheques. 
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25. Interest Warrants. , „ , . „ x , 

Interest Warrants for payment of fixed interest cannot be treated a' 

dividend warrants in respect of payments. Here all the payees musl 
join and sign before the banker should pay. 

26. Postal Orders. x , , 

postal orders and postal money orders are not cheques because 
t} M .y a ,e dtawn by one post office on another post office. They are also 
generally marked "not negotiable.” 

27. Mutilated cheques. 

In rase of mutilated cheques, the banker’s position is that in case 
the drawer tore the cheque with the intention of cancelling the same, 
the hank would suffei loss if he pays the same thereafter. Thus as a 
matter of precaution, it is customary' for bankers to return such cheques. 

28. Cheque and legal tender. 

A cheque is not a legal tender and the creditor is not bound to 
accept the same when offered in payment of Ins claims. 

29. Answers in case of dishonoured cheques. 

When a hanker decides not to honoui a cheque, he returns it with a 
slip, giving the reasons for the dishonour. The customary reasons 
for the refusal and the answers given are as follows:— 

(a) “Refer to Drawn” (K-D). This means that the banker has 
not got sufficient funds available in the account. 

(/>) "Not ’suffic ient" (N-S). These words are used where the avail¬ 
able balance will not cover the amount of the cheque presented, 
(r) "Kftcets not denied "( K. N. f.). This means that the avail¬ 
able balance is at the time insufficient, but that certain articles 
aie in eotuse of lollection which might eventually permit of the 
cheque being honoured. 

(,l) "Payment stopped” or "account closed” or "no account” etc. 
me the winds used sometimes and they mean what they say. 

30. Collection of cheques. 

The collection <>t cheques presented by lus customer drawn upon 
anothet bank hums one of the most important functions ot a modern 
hanker. Hie hankei lieie acts as what is known as an agent for collec¬ 
tion, and he is bound to use icasonuble skill, care and diligence. What 
actually happens is that fit hoi the banker himself collects the cheque, or 
hands it over to some othei banker to dear the same as the agent of the 
hankei uuiceincd. 

31. Accounts. 

A bank usually maintains current and fixed-deposit accounts. In 
case ot cm lent accounts, the banker incurs the obligation of paying all 
cheques dinwn agam-t him so long as there is enough money to the credit 
of his customer. The oustomei on the other hand pays money in form of 
cash, cheques, drafts, postal orders etc., into the current account. 
This he does by tilling up pay-in slips which are supplied in book-form 
by the hankei. I hose pay-m slips have to be signed by the customer,or 
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his agent who pays them in. When the slips are in book-form there are 
counter-foils which the cashier of the bank stamps or initials after re¬ 
ceiving cash. The legal effect of this stamping is a mere acknowledg¬ 
ment to the effect that the slip was in order and that the effects when 
cleared would be credited to the customer. It is not a receipt that 
requires a revenue stamp. 

In the case of fixed-deposit account, the rule is that the depositor 
agrees not to withdraw it for a specified time sav six months ora year. 
A deposit receipt is not tiansferable nor is it negotiable although the debt 
covered by it can he assigned. 

32. Special types of customers. 

A. Minors. 

A current account may he opened in the name of a minoi 
anil the banker runs no risks in dealing with him. as long as his 
account is m credit. Hut in view of the fad that a contract 
with a minor is void, geneially hankers open an account in the 
name of his guardian, 

B. Lunatics. 

No hankei would knowingly open an ,n count in the name 
of a pel-on who is known to he of unsound mind. 

C. Married Women. 

A inrreiit a< (ount may he opened in the name of a maiiied 
woman. She lias powei to draw cheques. A mauied woman 
cannot make her husband responsible lot debts inclined by her, 
except in cases when* sin* acts a- lus agent. 

D. Trading Companies, & Corporations. 

When* a lomp.my opens an .mount, the hankei should 
ascertain as to who is ,mthoused to draw iheqiies on the 
account under the ai tides and incmoiaiidiiin of association of (he 
n imp.niv. 

E. Trust Account 

A trust an omit is constituted where a trustee opens an 
account cxptesly as a tiustee. A trustee cannot use (lie trust 
money foi lire own benefit for anv pin pose otliei than that of the 
trust, lienee if an ai count is opened bv a trustee as a trustee, 
the lank has express notice that the funds me trust funds, and 
it should refuse to honour cheques by the trustee in his own 
favour or for anv purpose alien to the trust. Otherwise it, 
will he liable to the b<*neh< iaito-. 

F. Partnership Account. 

All cheques on the paitneiship are omit must he drawn in 
the name of the him and m the ahsenie of institutions to the 
contrary, every partia l lias the right to draw on the partnership 
account in the name of the him. 

C. Executor's and Administrator’s Account. 

Where an account is opened by the executed or administra¬ 
tor of a deceased person in respect of funds belonging to the 
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estate of the deceased, such an account is called the Executor’s 
account or the Administrator s account as the case may be. 

A banker must not honour cheques drawn by an executor or 
administrator for his own benefit. In this respect the liability 
of the bank is similar to that in relation to trust account. 

H. Agent’s account. 

Where an agent opens an account on behalf of his principal 
to the knowledge of the bank, the banker must see that the 
agent acts within his authority and does not misuse the funds. 

I. Joint Account. 

Wlu'ii an account is opened in the name of two persons 
jointly, it is called a "joint account.” In the absence of any 
agieement cheques drawn on a joint account should be signed 
by all the jmties in whose name the account stands. But by 
agieement the parties may stipulate that any one of them may 
draw on the joint account without the concurrence or signature of 
the other. 

J. Clubs, Schools, etc. 

Accounts aie often opened in the names of noil-trading 
institutions such as clubs, schools, etc. It should be remembered 
that such bodies, if not incorporated have no contracting powers 
and have no legal personality. They can neither be sued nor 
aie the individual members of such institution liable for any 
over-draft, so long as the members signing the cheques do so in 
their lespective capacity and not in their individual capacity. 

K. Bankrupts. 

When a customer gives notice to his creditors that he has 
suspended 01 is about to suspend payment of his debts, a banker 
should stop all business transactions with him. The whole of 
the debtor’s propel ty shat! become vested in the Official Receiver 
or the Assignee, 

L. Liquidators. 

The account opened by a liquidator of a company is 
known as the “account of a liquulatoi”. The liquidator's 
business is to lealiso the company's assets and to collect any 
amounts owing by the shure-holdeis and to pay up the debts 
of thi' company. 

M. Local authority. 

When a banker is asked to open an account in the name 
of a local authority, lie should satisfy himself ,is to the authorised 
method of dealing with its funds, the persons by whom cheques 
are to be diawn, etc. The answers to these matters will be found 
in the special Acts constituting such bodies and it is therefore 
necessary to refer to such Acts when a request is made to open, 
an account on behalf of such txxlies. 
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33. Savings Bank Deposits. 

The Savings Banks in India are mostly government organisations 
attached to the post offices. The Government do not maintain any 
specific cash reserve to meet their deposit liabilities, which constitute 
therefore an unfunded debt used for capital expenditure. All jxrst 
offices that have Savings Banks are open to receive deposits daily with 
the exception of Sundays and other holidays. The hours for the trans¬ 
action of business are from 10 A. M. to 3 1'. M. and on Saturdays from 
10 A. M. to 1 P. M. At these banks any person may deposit money ; 
and a guardian may also dejxisit money on behalf of minors. No 
account can be opened with a deposit of less than 2 inpees, No sum 
less than a rupee and no sum that includes a fraction of a rupee, can be 
received. A depositor may withdiaw money once a week. He may 
not wit lull aw any sum which is less than a rupee. When an actual 
withdiawal is to be made, the depositor must take or send his Pass-book 
to the jxist office at which his account stands with an application in a 
prescribed hum signed by him. Payment will then be made to the 
depositor, or to the poison piosontiug the signed application and Pass¬ 
book, and Ins receipt shall be taken, m all i .isos fieo of stamp duty, 
on the older for payment. 

Manv of the eonimem.il banks also allow parties to open savings 
banks .ii i mints. The advantages of such deposits to a bank are that a 
very small it serve is sufficient to meet demands on them, as generally, 
a depositoi is not allowed to withdraw mote than a fixed amount in any 
one week. 

34. Employments of funds 

The bankeis m India invest their funds as follows: - 

(i) in Tall Loans, and Loans lepayable at slioit notice; 

(ft) in purchase of guilt-edged securities; and 

(in l by Oidinaiy loans and advances ; and 

(tv) by Discounts. 

35. Advances by Banks 

The advances by Indian bankers generally consist of cash credits, 
ovenbafls and loans. Modem banks gencially do not lend monies 
against the personal security of the borrower. The most important 
form in winch hankers give accommodation without any collateral 
security, is the discounting of clean bills. Bills discounted by banks 
belong to one of the following categories: - (a) ( lean Bills; (/i) Docu¬ 
mentary Bills and (c) Bills drawn undei credit. Generally bankers 
insist on guaiantecs as security for the bankers’ advances. Most of 
the banker's advances are secured bv collateral securities. Bankers 
also Usually secure their advances by stock-exchange securities, bullion, 
goods, documents of title to goods and immoveable property. 

36. Payment of Drafts. 

A banker’s draft is an order addressed by one bank to another or by 
one office of a bank to another office of the same bank to pay a specified 
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sum to the payee named or his order. But a branch othce of a bank can¬ 
not issue a draft payable to fearer on demand on the Head Office or an¬ 
other branch of the same bank and vice versa. Hence drafts between 
two branches or a branch and head office of the same bank must be 
issued payable to the payee or order. Drafts drawn by one office of a 
bank on another office of the same bank are not cheques and they cannot 
therefoie be crossed. 

37. Letters of Credit. 

A Letter of Credit is a document addressed to a specified person or 
generally, by a bank requesting the addressee, where he is specified, or 
to any person to whom it may be presented, where the addressee is not 
specified, requesting him to make payments or advances or extend credit 
to the person to whom the letter is granted upto a specified amount or 
intimating him that the giantee of the letter is authorised to draw bills 
of exchange on the bank upto a specified amount. A letter of credit 
with a condition about documents is called a documentary letter of credit, 
ff such a lettei of ciedit describes the goods against which the bills are to 
be diawn, the hank is not bound to accept the bill if the goods shipped 
do not couespond exactly with the description given in the letter. 
Letters of eiedlt aie not negotiable. Letters of credit which are 
issued to (ravelins m foieign countlies aie usually of the following 
varieties viz., 

la) t'iicular Letters of Ciedit, 

(/<) fiiculai Notes and 

(r) Tiavellei's cheques. 

38. Discounting Bills 

Apait from collecting and paving hills on behalf of customers, one 
of the most important turn lions of a modem hank is the discount ot 
hills Inought to it by a i ustomer or any one else. A banker is said to 
discount a bill when lie takes a lull at once as a transferee for value. 
Whole the bill is negotiable by moie delivoty as for example when it is 
payable to heiuer, the hank Iks nines (lie lioldei in due com so by dis¬ 
counting the bill, even without the endorsement of the customer, if it 
takes the bill without not no ot anv defect in the customers’ title, if any, 
and it can sue the drawee ot the acceptor or the diawer of its own right. 
But if the lull is payable tooidoi it can only he negotiated by endorse¬ 
ment and delivetv. 

39. Safe Custody of Valuables. 

The position of a hanker accepting deposits of property or valuables 
for safe custody is like that of a bailee. As such lie is bound to take as 
much caie ot the goods deposited with lmn as a man of oulinary prudence 
would, under similar ciicumstances, take of his own goods of the same 
description. If he takes the amount of care mentioned above he will not 
be liable lor the toss, destinotion m doteiioration of the goods. 

40. The Banker’s Lien. 

The Banker may in the absence of a contract to the contrary retain 
.as a senility for a general balance of account, any goods deposited with 
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him by a customer if the customer is indebted to the bank on such a 
general balance of account. This right to retain the property of another 
for a general balance of account is known as « general lien as opposed to a 
particular hen. An agreement excluding the general hen may !>e 
expressly provided for oj may be implied as when securities are paid in 
to secure ovei-diafts upto a sjvuhed limit. In Mich a case the bank 
cannot claim a lien for any amount exceeding tbe limit. 

41. Banker’s opinions. 

Eloquently a banker is leipiesied to give his opinion as to the credit 
and "landing of a cu-tomei. 1 In-, mfoimalion should only be given to a 
brother banket. and not to any one else. 

42. Duty as to Secrecy. 

As to tlie duty of the b.tnkei lowaids hisiUstomor (oobseive seciory 
as t<> tlie state of Ins a. i mint, the- same anses out ol contrail with 
ins customer, and if lie fails m this <h 1 1\ lie will be liable to 

])av damages, 

43. The Securities against which banker advances money. 

(ieneiallv liaukits adcance matieVs as against the billowing xectl- 
nties shales of lompann-s, title di-ids, life j x >1 ii ns, guai.mteo bonds, 
shipping documents, etc. 

44. Blank transfers. 

I itrie at e in , asti ms when I lie Ivmkei has to accept a blank ttanslei. 
In sip It i tsi , he should tak< tl:>- piu.mtnm to gt\e notice immediately 
to the tomp.mv lonci tni'd iidomnug till m ol the pledge of these shares 
with him 

45. Banks’ Lien on its own shares. 

Ikinkiug i oinpames usuallv nisei t a i latisr in then Ai tii les of Assn- 
Jij.ition to i be i Hi rt t h it t h. y w ill h.ne.i Inst and paiamoimt hen on 
thi ir men shiii lot any deht dm 1>\ tlie i ustonn t \\ho happens to In¬ 
ti!'- 'll .Vt < hold- I also 

C. BANKERS’ BOOKS EVIDENCE ACT 

46. When Bank not party. 

file ii-i titled copy of .my enlty in a h.inki rs' hook shall m all legal 
ptOCei dtllgs be Iieenid as /,l(ic e\ idem e of the existence of sueli 

entiv, and shall In admitted as i\-idinn- of the matteis, tiaris.n turns, 
and ai iomits thi tein teictdi ii tit evei\ i.e.e wle-ie and to the same 
extent as the original entry itself is b\ law admissible. 

47 Inspection of Bank Books. 

A court mav pnmit any pal tv to a legal pun ceding to inspect or 
take copies of any entries in a bankei’s books lot any of the purjxjses 
of such proceedings. 

4 
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D. THE BANKING COMPANIES (LEGAL PRACTITIONERS’ CLIENTS’ 

ACCOUNTS) ACT. 

48. Restriction of Liability of Banking Companies in certain cases. 

Where.under any law or rules having the force of law a legal practi¬ 
tioner keeping an account in a banking company for client’s monies may 
only operate on such account for specified purposes then the banking 
company with which such an account is kept shall not incur any liability 
or be under any obligation to make any inquiry, which it would not incur 
in the case of an account kept by a person entitled absolutely to all the 
money paid or credited to the account. 
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LAW OF INSURANCE 

1. What is Insurance? 

Insurance denotes a umtt.ht m the hum of a polit y hetween the 
in-tirer and the insured, whriebv the fomiei undci takes to mdejmtily 
the latter against, any loss to the ltisuied aii'-mg out of a i onlingeiiry as 
mentioned m (hi 1 {Riltcy, in e\i lunge of a sum of money known as pu nnum 
paid by the instiled to the HNiin In the t ase ol a life insui.iih'c policy 
tin- insuter unlike m otliei tvj'es of lnsmanie undet lakes to pay to the 
insured a speeilied sum aft <-i a li\ed pet tod, 01 to his assignee on the 
liappenmg of the death of the iii'ined. 

2. Indemnity. 

1 mtemtnty is the basis ol all emitia< t' of inMiiam i, except eontiact 
of life or accident insuiame 1 Inis the t ontiact of iiisutanee in a mat me 
or lire ]>ohcy is a tontr.u t ol indemnity, and ol indemnity only and ibis 
means that the assined, m i ,im' o! loss against w hich the policy lias been 
made, shall he fully indemnified, but shall nevej be mole than fully 
indemnified. On the other hand, a contiact <i( life insmame is not a 
contraet to indemnify Imt is a i ontiact to pay a definite sum in eousidern- 
tion of an annuity paid dining life. 

3. Insurable Interest. 

A contract of insuiame is not a wagm. A j ml icy of insuiame is 
propeily speaking, a conti.u t to lmli'nimly the uiMiied in respect of some 
int'-iest which lie has runl< mplated he will he liable to. Hut in a wageiing 
contiact which iclatcs to a betting upon a future event, the parties fo it 
do not contemplate of (oveung .my lisk or indemnifying any loss m res¬ 
pect of any interest oi pioperty , lot the paities have no interest in the 
subject matter of the <ontiact upait fiom that neafed by the contract 
itself, lhc interest whiih the assined possesses in the subject matter 
in a contract of insurant e is known as "insurable mfeiest" In contracts 
of indemnity, as for example, lit«• or in,tune insurant e, insurable inteiest 
is certainly leqmted by the (etuis of the i ontrai t. In insurance contracts 
which are not contr.u ts of indenimty, for example life or accident 
insurance, no inteiest is inquired by the teims of the < ontiact. Hut even 
in these cases the law leqmres the assuied to have some interest in the 
subject matter, otherwise the contiact would he void as a wager. Thus 
a man cannot fake on tnsuiance on the life of a total stranget. 

4. Different types of Insurance. 

The most common and impoitant forms of insurance <,ontracts are 
(a) life assurance, (b) marine insurance, (c) tire insurance, (d) accident 
insurance, (c) insurance against liability, ( f) guarantee insurance, 
(g) health insurance, (A) motor tar insurance and (t) aviation insurance. 
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5. Life Assurance. 

Life Assurance is that form of insurance by which the insurer 
undertakes, in consideration of certain premiums, whether a single one or 
spread over a period of time, to pay to the person for whose benefit the 
insurance is made a certain sum of money upon the death of the 
person whose life is insured, or after a certain period, whichever 
first occurs. 

A Life Insuiance Policy is either an endowment policy or a whole life 
policy, fn an endowment policy, the insurer undertakes to pay to the 
insured a specified sum of money after a stated age or to his assignee 
in case of his dying earlier. Under a whole hie policy, the sum assured 
is payable only on the death of the insured. 

6. Policies on Children’s Lives. 

A polit y may be issued payable to a child after a stated period either 
for edui atimi or m.image. Another type of children's insurance is that a 
policy is taken on the hie a < lnld, which gives him the facility of con¬ 
tinuing the polit y at a much reduced rate of picmium after his attaining 
matin tty. 

7. Policies with or without profit. 

“Without-prolits” policies ate issued by almost all the life asstuance 
companies and those who take such policies aie not entitled to any share 
in the piolits of the company. Those pet sons who assuie under the 
“with-piolits” system get .i sliaie id the pioht. 

8. Assignment. 

A policy may be assigned genet.illy on the following giounds, viz., 
(a) hlendslup, (h) love and allei turn, (c) liiofiey, (</J agreement by which 
the assignoi benefits either by the assignee doing oi abstaining from doing 
any act. The assignment must be in witting either on a separate piece 
of paper or on the luck of the policy, and signed in either case by the 
transferei oi assignoi or by Ins duly authoiised agent and attested by at 
least one witness, .specifically setting foith the fact of ttansfer or assign¬ 
ment. On a valid assignment the assignee becomes entitled to all the 
benefits mulct the contract and can sue the insurer under the contract 
in his own name, the Indian Insuiance Act also allows nomination, 
that is a policy may be nominated m favour of anybody. 

9. Surrender Value. 

After an insurance policy remains in foice for at least three years, it 
generally acquires what is known as its surrender value. It is the amount 
which the company pays to the policy holder m total discharge of his 
interest, in case he does not wish to continue the policy by payment of 
further instalments of premium. 

10. Paid-up Policy. 

In lieu of siureiulering a policy, a policy-holder has the option of 
taking up a paid-up policy. This means that the insurer has not to take 
any further premiums from the assured. 
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11. Automatic non-forfeiture. 

If the premium is not paid on a policy in due time, the policy lapses. 
It can however he revived by paying up the premiums in arrears, if the 
company so allows. But if a jxrliey remains sufficiently long in force, say 
two or three years, then certain advantages are allowed almost by all 
companies to the jxilicy holdeis in ease of the piliey lapsing. The 
policy may Ix-come automatically a paid-up one in the absence of any 
other expressed advice of the jxiliev-lioldei. Some companies have the 
popular non-forfeiture clause undt i which if a policy lapses after acquiring 
a suriemler value, the company will, in the absence of any contrary 
advice from the pdu v-ho!dei automatically keep the policy m foire by 
p.lying the premium which will be boilowed by the company hom the 
.surrender value of the policy. 

12. Loans. 

Lite Assuianee t'ompanies as a mle giant loans to then piliey-holders 
on the security of the jviln v at a modciaie late of inteiest, 

13. Days of Grace. 

Life A-'-uranee t'oin]>ani< s as a i tile- allow a eeitam time, geneially 
30 days in the case of ve.ulv iMvmeni and IS days in monthly payment, 
for payment of piermuiii without anv penalty after the due date of pay¬ 
ment of the same. 1 hesy dal-- ate eallid the days of grace. 

14. Bonus. 

Builds whn h aie distubuted to ]h> 1 u v-lioldeis ,ue known as bonuses. 
A bonus is dei l.ued at a eeitam pel cent on the face value of (he polity 
at each valuation or it may be deviated at so many topees for (he face 
value of the point' (ieneiallva bonus tests in a polity and hc< omes 
payable with the point' on Hs hemming a claim eithei by matin it v or 
death, 

15. Payment of claims. 

Whcje uiulci a life msuranee polnv, <be amount insiued is payable 
only on the death of the assiiied, the amount may be reeoveied Iry the 
executor of the assuied if he has left a will and otlieiwise by his ad- 
ministiator or legal representative. Tim heirs of a Hindu or Mahomedan 
assuied can collect the insurance moin v falling dele on his death without 
obtaining letters of adminisu.dion. In the case of a life assurance 
policy where the amount insured becomes payable on the death of (he 
assured the 1 liability of the insurer arises only on the death of the assured. 
On his death the person or persons entitled to the insutance money have 
to prefer a claim to the insurer usually in one of the claims forms of the 
insurer with sufficient proof of the death of the assured. The insurance 
company pays the money to the claimant on being satisfied of the death 
of the assured and of the rights of the claimant to the insurance money. 

16. Marine Insurance. 

Marine insurance is a contract whereby one party, for a stipulated 
sum, undertakes to indemnify the other against losses from certain 
perils or sea-risks, to which his ship, merchandise, or other interest may 
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be exposed during a certain voyage or for a certain period of time. The 
insurance is generally effected with a number of individuals called 
“under-writers". The policy of marine insurance is generally negotiated 
by a insurance broker employed by the insured. As in other kinds of 
insurance the insurer must have an insurable interest in the subject- 
matter of the insurance at the time of his effecting the insurance. Every 
person has an insurable interest who is interested in a maritime adven¬ 
ture. The persons who have an insurable interest such as is required by 
law include the ship-owner, the owner of the goods earned, the mortgagee 
of the ship, the insurer of the ship or of the cargo, and the master and the 
sea-men for their wages. A marine insurance contract is based on 
warrantees expressed and implied. Certain conditions are always 
mentioned in such contracts. The vessel must be sea worthy. Secondly 
the vessel must be used for a lawful purpose. 

Marine policies are either a voyage policy or time policy. The 
first is in respect of the whole voyage while the second is for a specified 
time. A valued policy is one wheie the value of the subject matter of 
insurance is mentioned in the policy while in an unvalued or open policy 
the value is not mentioned. In a floating policy no mention is made of 
any particular vessel. Meet policies are issued in one policy covering 
the whole fleet of liners belonging to one owner. Composite policy 
means one policy which has been sub-cribed for by more than one 
insurance company, but the liability of ea< h insurer” remains separate 
and distinct, l'ort-nsk policy is issued to cover the risk of a vessel 
while it is m a port during a stated period. 

The following are the rights of the insurer m a marine policy :— 

(a) He is entitled to payment of the premium stipulated in the 
policy. 

{!>) He is entitled to avoid the contract if there is any fraud, mis- 
i('presentation or non-disclosure of material fact or any unauthor¬ 
ised alteration of any material term of the policy without his 
consent, or any breach of warranty. 

(r) He is subrogated to the rights of the assured and he is entitled 
to all the rights and remedies of the assured, on his indemnifying 
the assured, in certain cases 
17, Fire Insurance. 

The contract of fire insurance, unlike that of life insurance, is one 
of indemnity, the insurer undertaking, m consideration of the premium 
paid, to make good any loss or damage caused by fire during a specified 
time. The maximum amount which can be claimed is fixed by parties 
to the contiact, but tiiis amount is not the measuic of the loss. The 
loss can be asceitained only after a lire has occurred. The contract is 
usually embodied in a policy which contains all terms and conditions 
on which the insurance is effected. But the contract may be concluded 
by the acceptance of the proposal by the insurer before any premium 
is paid or policy issued. When such a contract is concluded the insurer 
may be compelled to issue a policy even if a fire has already taken place. 
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The assured fills up his jirojiosul in a printed form supplied hv the 
agent uf the insurer. On making the proposal the assured sends the 
premiun to the insurer who thereupon issues what is known as a cover- 
note whereby he undertakes to keep the assured indemnified fora limited 
j)enod until the acceptance or rejection ol the proposal of the assured. 
Where the insurer accepts the jirojKis.il, a regular jioliev is issued to the 
assured containing all the terms and conditions subject to which the 
policy is held. 

As in life insurante, the insum! must have an insurable interest 
in the subject-matter of the contiact. In a contract of Inc insurance, 
the assured must disclose all the material facts within his knowledge. 
If he fails to do so the msuiei niav avoid the contract. In the written 
jHojxisak whiih the assuied signs ate loiitained statements and answers 
to questions such as desciiption of juojteitv ot the nattiie of neighhouiing 
ii-ks. The statements and answeis ate called lejm sent at ions and it any 
rcjiresentation material to the issh is not substantially title the insmer 
is entitled to a\onl the conti.ct. li sin h statements and answers are 
embodied in the jiolicy its,-If they amount to wananties. It is a condition 
precedent of the insurei's hahihtv that the wananties must be strictly 
and literally tine whether they ate mateiia) to the tisk ot not. 

A fite jioluy is known as a 'sjieci.d jioln v" whetehy the insurer is 
obliged to indemnify the assured fora stated sum, iiresj»e< five of the fact 
whether the subject-mattei is msuied f<n its full v.due ot not. It is called 
an "average pohi v" when it is att.n lied with all average < latlse. Under 
it. the mstiter is lialile to nnleinnify the assut, d to a value equal to a 
ratio whuli the insured value of the snipe, t-mattei of insurance beats to 
its total a, tual value. In a valued jioluy the iiMiiei is liable to jwy 
th<' full stated value. A floating jxiltcy <oveis the tisks of diffeient 
jnojKHties, sratteied ovei several finalities.. An Kxcess hire Polity is 
designed to meet the requirements ul ttadeis whose stock in hand tends 
to vary m quantity and m value fiojn time to time. Deelaiation hire 
pillules at!' < ffeeted foi a sum i.deulated to covet the maximum amount 
svhji h niav be at nsk at any one time during the continuance of the 
policy, tlie jireminm being estimated by )»eiiodic,il declarations. 
Adjustable l-'ne l > o)n ns are those tn win, li the assured notifies flu* 
i nmjMiiy of his requueinents »n ea< h o< easion that the value of the 
insured stork undergoes ajiju enable m< lease or den ease. 

A contiact of tire insurance is a jiersonal rontiact with the assured, 
and is not a conti.ut passing with the ]»oj>eitv insured. Therefore, 
<m sal,- or transfer of the jirojjerty, tie- tiansferee acquires no interest 
m the jxiliry, unless the jKilicy is exjtressly or imjiliedly assigned to him. 
In the absence of any rxjiress jnovision jiiolnbiting assignment, a fire 
insurance poln v may be assigned by writing either by endorsement on 
the jiohry or in any other customaty manner. 

In a fire policy the assured is entitled to recover any loss or damage 
by file to the projwrty insured. When a claim arises in a fire insurance, 
it should be communicated immediately to the insurance company. 
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The insured must make a claim stating the extent of the loss and the 
market value of the property. The company may require an affidavit 
in support of the statement of the insured. The company may send its 
agent to visit the place of file, who is entitled to enter the premises, 
destroyed or damaged by fire. 

Adjustments in fire claims are very complicated. Generally experts 
known as assessors are appointed in order to settle fire claims. In fire 
insurance the insurer is liable to pay for the actual loss upto the amount 
insured whether the loss be total or partial in the absence of any express 
provision to the contrary. Thus if the value of the property insured be 
Rs. 10,000 and the amount insured is Rs. 1,000 and partial loss occurs 
to the extent of 10 per cent, the file insurance company will be liable to 
pay the entire amount of the loss namely Rs. 1,000. A fire insuiancc* 
company may however limit its liability to pay the whole amount of the 
loss where it is paitial by inserting wluit is known as “average clause" 
in the policy. 

18. Motor Car Insurance. 

There are usually foui kinds of Motor Car Insurance policies, namely 
policies for (a) private motor cais, ( b) commercial vehicles, (c) motor 
traders’ vehicles, and (d) motor-cycles. Motoi insurance policy coveis 
risks of the physical body of the car as well as third party risks. It is 
now an offence to use any motor vehicle upon a highway unless a policy 
of insiuance is in force against so-called "third-patty nsks.” The object 
of this is to piovide fot the common case of an impecunious duver causing 
serious injuiy to anothei peison. No poison can now use a motor vehicle 
in a public place, unless theie is in force m relation to the use of the vehicle 
by that poison, a policy ot msuiance complying with the icquiiemcnts 
of ( haptei Vlll of the Motoi Vehicles Act, 19H9. 

19. Burglary Insurance. 

It is now possible to cover the contents of private dwelling houses 
against burglary, house breaking and larceny bv means of insurance 

policies. 

20. Personal Accident Insurance. 

in a contract of accident insiuance the insurer usually undertakes 
to pay a certain sum to the representatives of the assured in case of his 
death by accident, and a certain smaller sum to the assured in case of 
disablement, total or partial, and to pay a certain allowance to the assured 
during the period he is prevented from attending his normal avocation. 

21. Insurance against liability to third persons. 

Under a policy of insurance against liability to third parties, the 
insurer undertakes to indemnify the assured against any specified liability 
which he may incur in relation to a third party, e.g., where an employer 
insures against his liability to pay compensation to his workmen under 
the Workmen’s Compensation Act. 

22. Guarantee Insurance. 

Under a policy of guarantee insurance the insurer undertakes to 
indemnify the assured for loss caused due to the default, negligence. 
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fraud or misconduct of a third party which constitutes the risk. There 
are 3 kinds of guarantee insurance: — 

(a) Fidelity Insurance. 

I'nder this kuui of insurance the insurer agrees to indemnify 
the assured against loss arising through the fraud, dishonesty, 
oi unfaithfulness of a servant, agent or any third party 
standing in a tiduciaiy relationship to the assured. 

(At Commercial Insurance. 

1‘ndei this kmd 0 f msuiunce the insure! agrees to indemnify 
the assured against loss arising out of bieueli of contract by 
third p.irtv who stands in rontiactual relationship to the assured. 

(tj Judicial Insurance. 

I’ndet this kmd of insiitance, the uisiiier agrees in coitsi- 
ik-iation of eeitain payments known as premium, to indemnify 
the assured to the extent of the amount insured, for loss caused 
thiough the misconduct oi negligem <• of a Court officer e,g, 
a ie<vivci oi tluough the failure of a litigant or a putty to any 
judicial j>ioi eedmg to (any out his obligations and undertakings. 
Admunsuation bonds fninishcd bv execulois. adniilllstiatolS, 
guardians, tnisins and loieivois are instances of pidiriafc 
liisuiam e. 

23. Insurance Act, 1938. 

Hus A< t jmov ides t<a the m< oijioiation and management of msuiance 
companies. (b rtam rest in turns are plan'd on names of liismets. Certain 
resfiictious ate also jil.ued as to the minimum limits ioi annuities and 
Otlli'i ln'iii'llts seemed bv JioIk ies of life insltianee. 1 hen tlieie ate 
spn’ial juoeisnuis t<n le.jimcments as to < apital and deposits, scp,nation 
of ai counts and funds, balam e sheets, audit, ai tut i.il icpoiI and abstract, 
legisteis, submission of returns, furnishing of reports, investments, loans, 
management, amalgamation and tiansfei of business, assignment of. 
policies and nominations, inmmission, leliates, licensing of agents, 
winding up, sj)(‘( ial jirovisions as to external companies, provident 
Six ieties, mutual insurance < ompames, io-o]ieialive life insiitance societies 
and penalties. 

24. Insurance (Amendment) Act, 1950. 

This Ait amends the insurance Act, 1938, and is a very eomprehen- 
sive piece of legislation, livery insurance company must sis* that it 
complies with all the previsions of the Insurance Art, H):t8 as amended 
by the Amendment Act of 1950. It makes sjx>cial provisions for pro¬ 
hibition of transaction of insurance business by certain persons, require¬ 
ments as to capital structure, voting rights, maintenance of registers, 
investment of assets, and provisions relating to managers, limitation of 
expenditure on commission, lumtation of expenses of management in 
general insurance business, registration of principal agents, chief agents, 
special agents, etc. 
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LAW OF TESTATE AND INTESTATE SUCCESSION 

1. Law applicable. 

The law applicable is contained in the Indian Succession Act. 

2. Rules in respect of Domicile. 

Succession to immovable property in India is regulated by Indian 
law wliatevei may be the domicile of the deceased at the tune of his 
■death. Sueussion to movable property is regulated by the law of the 
country in which the deceased was domiciled at the time of his death. 
The domicile of origin of a person of legitimate birth is in the country 
in winch his hither was domiciled at the time of iris birth, and of an 
illegitimate (lnld is in the country in which Ins mother was domiciled 
at the time of his birth. The domicile of origin prevails until a new 
domicile has been acquired. A man acquiies a new domicile by taking 
up his fixed habitation m a country which is not that of his domicile of 
■ongin. A man can acquire a dominie m India by making and depositing 
m some office appointed by the 1'iovincial Government, a declaration 
of his desire to acquire such domicile. The domicile of a minor is the 
•dominie of his patents. By maniage a woman .inquires the domicile of 
tier husband. 

3. Marriage. 

No person shall by maniage acquire, any interest in the ptoperty 
of the person whom he or she man ns. 

4. Consanguinity. 

Kindred oi consanguinity is the connection or lelation of persons 
descended from the same stock or common ancestor. 

5. Lineal Consanguinity. 

Lineal consanguinity is that which subsists between two persons, 
one of whom is descended in a direct hue from the other. 

6. Collateral Consanguinity. 

Collateral consanguinity is that which subsists between two persons 
who are descended fiom the same stock or ancestor, but neither of whom 
is descended in a direct line fiom the other. 

7. Rules of intestate succession. 

The following are the Miles of intestate succession that shall apply 
if a (a) person dies without making a will and (b) if he is not a Hindu 
Mahomedan, Buddhist, Sikh, Jain or Farsi 

1. The propei ty of an intestate devolves upon wife or husband or 
upon those who are of the kindred of the deceased. 

2. If the intestate has left a widow and lineal descendants, one- 
third of his property shall belong to his widow, and the remain¬ 
ing two-thirds shall go to his lineal descendants. 
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9. If he has left a willow but no lineal descendants, one-half of 
his property shall belong to his widow ami the other half to his 
kindred. 

4. If he has left a widow but no kindled all his property shall Ixdong 
to his widow. 

5. 11 he has h it a widow but no lineal descendants and the nett 
value of his piojvity dors not excord Ks. 5,000, the whole of 
his piojxitv shall belong to his widow, 

0. Il he has left no widow, his piopeit\ sliall go to his lineal des- 
i i nd.ints and if tlirv aie not alive to his kiinhed, am! if none 
such aie alive, then it shall vest m tiovenunent. 

7. A husband sunning Ins wife lias the same rights m H'sfH’Ct of 
!ur piujxrtN as a widow lias m hei husband’s pro|'etty. 

S. K’uh s loi distnluitKin (aftei deducting the widow’s share) 
,un< mg his lineal d.-s > eiidants .is* as follows.- - 
(a) if lie has left a (laid oi thildien. tin 1 piopetty shall belong 
to his child oi shall be eipially divided .timing his t hildien. 
(ft) If he has left a giandiinld oi giamlt 'hildien only, then 
the pioprity shall Ivlong to bis giumlchild or shall be 
i 11 1 1 .i 11 v diMiled among his giandt hildien. 

(i) In this manner the pioprity shall go to the smviving lineal 
descendants who are neatest m depiee. 

U) If till- intestate has left lineal descendants who do not 
all stand m the same decree of kindled to him, and the 
pel sons thiough whom the more i emote are descended are 
dead, the pioprity shall lie divided into Midi a number of 
equal shales as may (onrspond with (lie munlx-i of the 
lineal defendants of the intestate who either stood in tile 
neatest dcgii’e of kindled to him at Ins decease, or having 
bleu of the like' tlegle’r ot kindled to him, died before him, 
leaMllg lineal desieiiilants who siiivivrd him. 

(< ) One ot sue li shaie-s shall be allotted lei c.te li of tile’ line-al 
dese e ndants who slued m tin' llraiesf drgire of kindled 
to the* mtesh.te* at his elee ease-, ami om’ sm'li share sliall 
he allotted 111 It sjiee t ejf r.ttil of silt II deceased lineal des- 
e i nthmts, anil the shaie allotted in resjxt t of each of such 
elee eased lineal elrseviidauts sliall belong to his surviving 
e hilt l or dulilreii ; such stitviving ehilel or chilelren always 
taking tin’ sh.ue of Ins ot their pauiils, 

(■). Rules foi distribiition (aftei deducting willow’s shaie) when’ 
tile intestate has 1. ft no lineal elesf emlants are as follows:—- 
(a) If the intestate’s fathei is living lie’ shall sue’ceed fo the 
property. 

(/,) If Ins fatliei is de-ad, but Ins mother is alive and there are 
also brothels and sisters of the intestate living, anil there 
is no fluid living of any dee eased brother, or sister, the 
mother and each living brother or sister shall succeed to the 
property in equal shares. 
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(c) If the father is dead, but the mother is alive, and if any 
brother or sister and the child or children of any brother 
or sister who may have died in the intestate's life-time are 
also living, then the mother and each living brother or 
sister, and the living child or children of each deceased 
brother or sister, shall be entitled to the property in equal 
shares, such children (if more than one) taking in equal 
shares only the shares which their respective parents would 
have taken if living at the intestate’s death. 

(i d ) If the father is dead, but the mother is alive, and the 
brothers and sisters are all dead, but all or any of them have 
left children who survived the intestate, the mother and 
the child or children of each deceased brother or sister 
shall be entitled to the property in equal shares, such 
children (if more than one) taking in equal shares only the 
shares which their respective parents would have taken 
if living at the intestate’s death. 

(e) If the father is dead, but the mother is living, and there 
is neither brother nor sister, nor child of any brother or 
sister of the intestate, the property shall belong to the 
mother. 

(/) If the intestate has left neither lineal descendants, nor 
fatliei nor mother, the pioperty shall be divided equally 
between his brothers and sisters and the child or children 
of such of them as may have died before him, such children 
(if more than one) taking in equal shares only the shares 
which their respective parents would have taken if living 
at the intestate’s death. 

(g) If the intestate has left neither lineal descendants, nor 
parent, nor brother, nor sister, his property shall be divided 
equally among those of his relatives who are in the nearest 
degree of kindred to him. 

8. Special rules for Parsi Intestates. 

The following are the rules for intestate succession among Parsis 

1. There is no distinction between those who were actually born 
in the lifetime of a person deceased and those who at the time 
of his death were only conceived in the womb, but who have- 
been subsequently born alive. 

2. If a widow of any relative of an intestate has married again in 
the lifetime of the intestate, she shall not be entitled to receive 
any share of the property of which the intestate has died intes¬ 
tate, and she shall be deemed not to be existing at the intes¬ 
tate’s death. 

3. If the intestate dies leaving a widow and children, the property 
shall be divided, among them, in such a way that the share of 
each son and widow shall be double the share of each daughter- 
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4. If he dies leaving children but no widow, the property shall be 
divided among the children, m such a way that the share of 
each son shall 1 ><• double the shuie of each daughter. 

5. If a male 1'arsi dies leaving one or Imth juients in addition to 
children or widow and clnldien, the projvrty shall lie divided 
m such a way that the father shall irevive a share e<]ual to 
half the share of a son and the mother shall mvive a share 
evjual lo hall the shaie ol the daughter 

tv The piopertv of which a female I’aist dies intestate shall Ik* 
divided - 

(a) Where dir dies leaving a widows-! and <hildieu, among the 
widowei and vluldim so that the widowei and each child 
Incur isjiial shaies, oi 

{!>) win re she dies leaving ihildien luil no widowei, among the 
• hlldleli ill eipial sh, U ( s 

7. In all i ases wheie a l’.ilsi dies without leaving anf lineal des- 
iend.nits, it anv < laid ol mu h mti state lias died ill (he lifetime 
of th>' intestate, the division ol the shale n| the pi Opel (y of 
vvhiili the inti state has ih< d intestate uhiih su< h child would 
have taken if living at tin- inn state's death shall he in atem- 
il.imr with the following inles, n.mii Iv 

(a) ^t siiih dei e.erd < hild was a son, his widow and children 
shall tak. slims as it In had died muni diatelv after file 
intestate's <h atlt , 

(M it sin h dmasii) i laid was a daughtei, hri shaie shall he 
div nli d <•■ ju.illv among hej c hildieti ; 

(c) il anv 1 laid "f sin h d< c v asi <1 has also died, the shine vvliieh 
hi oi she would have talon i! living at intestate’s death 
shall be dmdid aiioiding to above lilies, 

(d) where a n inolei lined desieiidanl of the intestate lus 
dii d dm mg the fitelime ol the intist.de, the piovisions 
nt above i I.uise dial! a])|ilv to the division of any shall* to 
whlill lie oi he Would have been entitled, 

S. Il a I’ u -I dies without le.r, mg ,my hin al d< seemlants but leaving 
a widow tu widowii m a widow id a hneal-ilesi endant, tlie pro- 
pi ity ol wlmli the inti state das intestate shall he divided m 
ucfoidanie with following nth-s, namely :- 

(a) if the intestate leaves a widow oi widower hut no widow 
of a lineal descendant, the widow' or widower shall take 
half the s.nd piopertv , 

(h) ii the intestate leaves a widow or widower and also a widow 
of any lineal descendant, his widow or her widower shall 
leceive one-third of tlie said property, and the widow of 
anv lineal descendant shall receive another one-third; 
(c) if the intestate leaves no widow or widower hut one widow 
of a lineal descendant, she shall receive one-third of (he 
said property , 
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{d) the residue shall be distributed among relatives of the 
intestate ; 

(e) if there are no relatives entitled to residue, the whole of 
the residue shall be distributed in proportion to the shares 
specified above. 

9. If a Parsi intestate leaves neither lineal descendants nor a widow 
or widower nor a widow of any lineal descendant, his or her 
next of kin shall succeed to the whole of the estate. 

10, Where there is no relative entitled to succeed, the said property 
of the deceased shall be divided equally among those of the 
intestate’s relatives who aie in the nearest degree of kindred 
to him. 

9. Who can make a Will? 

Every' person of sound mind not being a minor may dispose of his 
property by will. A mairied woman may also dispose of by will any 
property which she could alienate by her own act dining her life. Persons 
who are deaf oi dumb or blind are not thereby incapacitated from making 
a will, if they are able to know what they do by it. 

10. Will obtained by fraud, coercion or importunity. 

A will or any pait of a will, the making of winch has been caused 
by fraud ot coercion, oi by such importunity as takes away f^ie free agency 
of the testatoi is void. 

11. Revocation of a Will. 

A will is liable to be ievoked or altered by the maker of it at any time 
when he is competent to dispose of ins propotty by will. 

12. Privileged and unprivileged wills. 

A will made by a soldier, sailor or air-man is known as a privileged 
will. All other wills, are unprivileged wills. 

13. Execution of unprivileged wills. 

Eveiy testator shall execute his will according to the following 
rules :— 

(«) The testator shall sign or affix his maik to the will, or it shall 
lx* signed by some other person in his presence and by his 
direction. 

( b) The signature or mark shall be so placed that it shall appear 
that it was intended thereby to give ettect to the writing as a 
will. 

(c) The will shall be attested by two or more witnesses, each of 
whom has seen the testator sign or affix lus mark to the will. 

14. Execution of privileged wills. 

Privileged wills may be made orally or in writing. Such a will may 
be written wholly by the testator or partly. If it is written wholly by 
the testator with his own hand, it need not be signed or attested. If 
it is written partly by the testator, then it may be signed by him but 
it need not be attested. 
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15. Effect of Gift to attesting witness. 

A will shall not be deemed to be insufficiently attested by reason 
of any benefit thereby given either bv way of bequest or by any appoint - 
ment to any peison attesting it <n to his wife or husband ; but the bequest 
or appointment made by the will shall lv void so far as concerns the person 
so atti sting. 

16. Rules of construction. 

* here are eeitain mles for the ((institution of 'tills ptovidetl in 
t hapter \I of l’.ut \1 of the Indian Suaession Act. 

17. Rule against perpetuity. 

No bequest is valid wlnueby llu resting of the thing betpieatlicd 
may be delaved be\ ond the htctime of one oi more prisons living at the 
testator ' death and the minorin of some pet son who shall be ill existence 
at the expiiation of that petiod, and to whom it lie attains full age, 
the thing bequeathed is to belong. 

18. Donatio mortis causa. 

A J-nuho f,wo mi ans a gift in t ontemplation of death. A 

man nny dispose of, h\ gift made m i outeniplution of death, any mow- 
able piopeitv which lie . mild diqiose of l>v will Sndi .1 gift may be 
I evoked by the gives and dull not take effect if lie letowis fioin illness 
dm ing w Ini h it w as made. 

19. Application for Probate or Letters of Administration. 

I he lhstru t Judge shall ha\ e |m isdu turn m gi anting l’u(bates and 
f.ettei s of Administration m all < uses within his dMiid 1 lie ] norm lings 
of tlie Distnet < outt m n lation to the gianting of piobafes and letters 
of adminisfiation shall be regulated hv tlie provisions of the Civil Pro- 
eeduie ( ode. 

1 he Jietition (oi Probate must he made m wntmg with the Will 
annexed. It must contain the following pai tieiil.iis : - 
f.c I he time of tile h-t.ltol’s death, 

P ■ \ statement that the Wilting annexed is the last Will and 

I estamenl. 

Cel That it was duly e >n uted 

(</) i he amount of assets uhe h ate likely to < ome to the petitioner's 
hands, 

(<’) X statement that the petition! t is the executor named in the 
Will and 

(f) A st.ltelllent that the deceased had at the time of his death some 
pioperty situate within tin* jmisdidioii of the District Court. 

■Vde -In the Pontbax Province pitisdii (ton in resped of Prohate 
and Lcttris of Admmistiation lias bn n < (inferred on ( ivil bulges (Senior 
Division). 

The petition for Letters of Admmistiation shall (ontain the follow¬ 
ing particulais 

(ii; The time and place of the deceased’s death, 

(!>) The family or other idatives of the deceased, 
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(c) The right in which the petitioner claims, 

(<l) The amount of assets which are likelj r to come to the 1 etitioner s 
hands, 

(e) And a statement that the deceased at the time of his death had 
some property within the jurisdiction of the District Court. 

file petition for Probate or Letters of Administration shall in all 
ca.-es he siihscnbed by the petitimiei and ins pleader and shall be 
vended by the petitioner. 

20. Procedure at the time of hearing. 

The District judge may examine the petitioner in person upon oath 
oi he may r< (|uu<• further evidence of the due execution of the AA ill. 
The District Judge may issue i nations calling upon all persons claiming 
to have any interest m the estate of the de<eased to come and seethe 
proceedings betore the giant ot Piobah - or l.elteis of Administration. 

21. Caveats. 

('.mats against the giant ot i’mlute or I.etteis of Administration 
may he lodged with the Distiict Judge, 'it is usual, wltcie there is a 
question about a will, to enter what is Called a caveat, which is a caution 
enteied m the < unit of Pollute to stoji probates, admmistiatums, facul¬ 
ties and such like hum being granted without the knowledge of the party 
that enteis." (Williams on Kxnutors, lltli Kiln , pages 464 ) 

22. Grant of probate or letters of administration. 

When it apjieais Is the Distmt lodge th.it Piolule of a will or 
l.ettns of Adimnistiatum should he granted, he shall giant the same 
Unde! the seal of his Com t. 

23. Administration bond. 

Kverv j’cison to whom anv giant ot I.etteis ot Administration, is 
'Committed, shall gnr a bond to the Di-.finM judge, with one or more 
stuetv oi sHieties, engaging tor the due eollei tarn, getting m, and ad- 
mmisteimg the estate ot the (lei eased. 

24. Contentious cases. 

In any ease m whit h their is a roiUention. the jiiocmhngs shall take 
the hum ol .1 iegul.il suit, aieoidnig to the piovisioiis of the Civil 1’ro- 
eedtile Code, m which the petilnuci shall he the plaintiff .uni the person 
who has appealed to oppose the giant shall he the defendant. 

25. Appeals. 

KvclV onlei made by a Dlstiiet Judge shall he subject to appeal to 
the High Cotiit in am oi dance with the provisions ol the Civil lhoceduie 
Code, ajiplu able to appeals. 

26. Powers of an executor or administrator. 

An cxmitoi m admmisliatoi lux ceitam powers which are described 
iu detail m Sections 605-315. Indian succession Act. 

27. Duties of an executor or administrator. 

An executor or administrator has certain duties which arc described 
in detail in Sections 316-321, Indian Succession Act. 
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28 . Succession Certificates. 

A succession certificate shall not lx> granted with respect to any 
debt or security to which a right is required to lx* established by probate 
or letters of administration. The contents of a petition for succession 
certificate must contain the following particulars :— 

(a) the time and death of the deceased ; 

(l>) the ordinary residence of the deceased at the time of his death ; 

(c) the family or other near relatives of the deceased and their 
respective residences ; 

(i/) the right m which the petitioner claims; 

{<*) the absence of any impediment to the giant of eertifuate; 

(/) the debts and securities in le.peet of which the eeitirteate is 
applied for. 

The petition shall be signed and veiilied by the petitioner. When 
such a petition is made the District Judge shall issue a notice to any 
person to whom special notice should he given and the notice shall also 
be posted on some conspicuous part of the t'ouit House and published in 
such other manner as the Distiiet Judge thinks fit. On the day lived 
the District Judge shall pioceed ill a -ummaty manner to decide the right 
to the certificate. When the |udge decides the lights theicto to belong 
to the applicant, he shall make an older foi the giant of the certificate 
to him. in such a case the Judge n|ay < .ill u)ion the prison to whom the 
certificate is granted to pass a suiety bond. A certificate may be revoked 
if the proceedings to obtain it were defective in substance, if it w.is ob¬ 
tained by fraud, if a decree of anv other t'ouit rendeis it piopci that the 
certificate should be revoked. An appeal shall lie from the order of the 
District Judge to tin' High Court. 


5 



( HAl’TKR XII 


CARRIERS 

1. Law applicable. 

I In- law applicable in respect of earners i.s contained in:— 

(a) 'file Carriers Act, 

{!>) The ( auiage of Goods by Sea Act, 

(O I he Indian Carnage by Air Act, and 
(</| Die Indian Railway' Act. 

2. The Carriers Act. 

A "common can in” denotes a person, other than the Government, 
engaged m the business of trnnspoi tiny foi liiie property from place to 
plaie, |,v land 01 inland navigation, for all poisons indiscriminately. 
No lommon eamcr shall In- liable for loss of or damage to property deii- 
veicd to Inin to be ranied exceeding in value Rs. 100 and of the des- 
eii}»hon (out, tilled m Schedule to this Act. Every carrier may require 
payment for nsk undei taken m eaiiying property exceeding‘in value 
Its. 100, at surh higher rate as he may fix. In case of loss or damage 
to property exceeding m value Rs. 100 and of the description aforesaid 
he pel son entitled to recover m respect of such loss or damage, shall also 
be entitled to in over any money actually paid to such carrier in consi- 
diT.it"m of such risk as afoiesuid. The liability of any common carrier 
O, loss of or damage to any piopeity delivered to him‘to be carried not 
icing o| the description contained in the Schedule to this Act shall not 
be deemed to be limited or altected by any public notice. Eveiy common 

' sh : in l)<> . for of <»' damage to any propeitv delivered to 
such ranler wheie such loss m damage shall have arisen from the cri¬ 
minal act o the earner m bis agents or seivants. No suit for loss or 
damage shall be instituted unless notice in venting of loss or damage 
has bm, given bcfoie the institution of the suit and within 6 months 
ol the tune when loss m damage became known. 

SCHEDULE 

The at tides mentioned in the schedule aie as follows — 


Gold and silvei coin. 
Gold and silvei. 
1‘ieeious stones N jhmiI 
J ewellery. 

Time-pieces. 

Trinkets. 

Hills and bundles 
Plate, articles ol ivoiy. 
Art potteiy, 
lairs, 


Cui rein y notes. 

Stamps and stamped paper. 
Maps, prints, and Hoiks of art. 
Wntings. 

Title-deeds. 

Government securities. 

Opium, coral, musk. 

Musical instruments. 

Jadt 


c, films and cinematograph 

apparatus. 

3. Carriage of Goods by Sea Act. 

There shall not be implied in any contract for carriage of goods by 
sea any absolute undertaking by the earlier to provide a seaworthy ship 
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The carrier shall he hound to exercise due diligence to (a) make the 
ship seaworthy, (b) prop'rly man. equip and supply the ship, (i) make 
the holds, refrigerating and cool chambers, tit and safe for tlicit recep- 
tion, carnage and pieservution. Altei receiving tin' goods, tlio carrier 
or the mastei shall issue to the shippei a hill of lading containing the 
particulars of the goods shipp'd. Such a hill shall he pt'ima faac evidence 
of the receipt by the carrier of the goods tlieiein desciihed. The carrier 
and the ship shall tie discharged fiom ail liability in aspect of loss or 
damage unless the suit ishiought within I year altei dehveiv of goods, 
or date when goods should have been deliver'd. Attei the goods aie 
loaded the lull of lading to he issued shall he a "shipp'd” hill ot lading. 
Any clause m a contract of carnage relieving the caiiiei fiom lubilitv 
for loss or damage ansmg fiom negligent r, fault or failing of (he cairiei, 
shall he null and void, 1 >ut neithet the caiiiei not the ship sliall he 
responsible for loss or damage ansmg 01 n'Milting fiom ; 

(<d 'ict. neglei t or default of the mastei, manner, pilot in the 
navigation 01 management ol the ship ; 

(b) (lie, unless caused by ailual fan 11 01 privity of caiiiei , 

(c) penis, dangeis, and atcidi nts of the sea , 

(d) act of Cod ; 

(c) act of war; 

{/) act of public enemies ; 

(g) arrest 01 lesliaint of prunes, mlels 01 people, 01 sei/llle under 
legal process , 

(/;) (piarantme lestriv turn ; 

(f) act or ommissioii of the shipper 01 ovvnei of goods; 

(j) strikes, whethei paitial or geneial, 

(A’) riots and <ivil commotions; 

(/) saving or attempting to sav<- life or property at sea ; 

(hi) wastage m hulk 01 weight or any other loss or damage arising 
from inherent defect, quality, or vn e n| the goods ; 

(u) insufficiency of p.'.cking , 

(o) insufiiciency ot inadequacy of m.uks; 

(/>) latent defects not discoverable by diligence ; 

(</) any other cause arising without the actual fault or privity 
of the carrier or his agents or seivants 

A carrier shall lie at liberty to surrender any of his lights and immu¬ 
nities or to increase his respmsibilities, piovided such surrender or in¬ 
crease' sliall bo emlxrdied in the bill of lading issued to the shipper, 

4. Indian Carriage by Air Act. 

For the carriage of passengers the earlier must deliver a passenger 
a ticket containing prescribed particulars. Similarly for the carriage of 
luggage, other than small personal objects of which the passenger takes 
charge himself, the carrier must deliver a luggage ticket containing pres¬ 
cribed particulars. Every carrier of goods lias the right to require the 
consignor to make out and hand over to him a document called an "air 
consignment note.” The air consignment note must contain prescribed 
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particulars. The consignor is responsible for the correctness of parti¬ 
culars and statements which he inserts in the air consignment note, the 
air consignment note is pnnta facie evidence of the conclusion of the 
contract, of the receipt of the goods and of the conditions of carriage. 
The consignor is entitled on arrival of goods at the place of destination, 
to require the carrier to hand over to him the air consignment note and 
to deliver the goods to him, on payment of the charges due. The consig¬ 
nor must furnish such information and attach"to the air consignment note 
such documents as are necessary to meet the formalities of customs, 
octroi or police. The liabilities of the carrier by air are stated in Chapter 
111 of Schedule I to the Indian Carriage by Air Act. The provisions as 
to liability of carriers in the event of the death of a passenger are stated 
in Schedule II to the said Act. 

5. Carriage of goods by railway. 

When a consignor has to send goods by railway he has to sign one 
of the i isk notes whicli the railway authority asks him to pass, file 
following are the various kinds of risk-notes .— 

RISK-NOTE FORM A. 

This Risk-Note is to be used when aitides are tendered for cairiage 
which are either already m bad condition or so defectively packed as to 
be liable to damage, leakage or wastage in transit. 

RISK-NOTE FORM B. 

Tins Risk-Note is to be used when the sender elects to despatch goods 
at a “special reduced” or “owner’s risk” late, articles or animals for 
which an alternative “ordinary” oi “riNk acceptance” rate is quoted in 
the tariff. 

RISK-NOTE FORM C. 

This Risk-Note is to be used when, at sender’s request open wagons, 
carts or boats are used foi the conveyance of goods liable to damage 
when so carried, ami which, nuclei other circumstances, would be carried 
in covered wagons, carts or boats. 

RISK-NOTE FORM D. 

This Risk-Note is to he used when the sender elects to despatch 
at a “special reduced" or “owner's risk" rate dangerous, explosive or 
combustible articles for which an alternative “ordinary” or “risk-accep¬ 
tance” rate is quoted in the tariff. 

RISK-NOTE FORM E. 

This Risk-Note is to he used when booking elephants or horses of a 
declared value exceeding Rupee 500 a head, mules, camels or homed 
cattle Rs. 50 a head ; donkeys, sheep, goats, dogs or other animals Rs. 10 
a head, without payment of the percentage on value authorised in Section 
73 of Act IX of 1800 as amended by Section A of the Act IX of 1896. 
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RISK-NOTE FORM F. 

This Risk-Note is to be used when booking horses, mules and ponies, 
tendered for despatch in cattle-tiuck or horse-wagons instead of in 
horse-boxes. 


RISK-NOTE FORM G. 

This Risk-Note is to la* used as an alternative to Risk-Note Form D, 
in the case of dangerous, explosive or combustible articles, for which 
an alternative "ordinary" or "risk-acceptance" rate is quoted in the 
tariff when the sender desires to enter into a general agreement instead 
of executing a separate risk note for each consignment. 

RISK-NOTE FORM H. 

This Risk-Note is to be used as an alternative to Risk Note l-'orm B, 
when the sendei desires to enter into a general agreement instead of exe¬ 
cuting a separate lisk-note foi eaeh consignment. 

RISK-NOTE FORM X. 

This Risk-Note is to lie used when the sender elects to despatch an 
"excepted" article m aitides specified in the second Schedule to the 
Indian Railways Art, whose value exceeds Ks. 100 without payment of 
the percentage on value autlioused in Section 75 of that Act. 

RISK-NOTE FORM Y. 

This Risk-Note is to he used as an alternative to Risk-Note l'oim X, 
when the sender elects to enter into a genei.il agieement for a term not 
exceeding six months, foi the despatch of "excepted articles specified 
in the setond ‘schedule to the Indian Railways Act, whose value exceeds 
Rs. 100 without payment of the percentage on value authoiised in Sec¬ 
tion 75 of that Act instead of extending a sepal ate risk-note for each 
consignment. 

6. Maximum load for wagons. 

Every railway administration shall determine the maximum load 
for every wagon or truck in its possession, and shall exhibit the wonk 
or figures icpiesenting the load so ddoimined in a conspicuous mannei 
on the outside of every such wagon oi timk 

7. Disposal of unclaimed things on a Railway. 

When anv animals or goods ,ue not claimed by the ownei, the rail¬ 
way administration shall cause a notice to lie served upon him requmng 
him to remove the animals m goods, [f the person does not t <imply 
with the notice the railway admimstiation may sell the animals m goods. 

8. Dangerous or Offensive Goods. 

No person shall lx: entitled to take with him any dangerous or offen¬ 
sive goods iipin a railway. 

9. Tickets. 

Every person desirous of travelling on a railway shall, upon payment 
of his fare, ire supplied with a ticket, specifying the class of carriage for 
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which, and the place (torn and the place to which, the fare has been paid, 
and the amount of the fare, 

10. Ladies’ Compartments. 

Every Railway Administration shall, in every train carrying passen¬ 
gers reserve for the exclusive use of ladies one compartment at least of 
the lowest class of carriage forming part of the train. 

11. When room not available in a train. 

A person to whom a tit ket has been issued and for whom there is 
not room available in the train for which the ticket was issued shall on 
returning the ticket within three hours after the depaiture of the train 
!) • entitled to have Ins fare at once refunded. 

12. Prohibition against travelling without Pass or Ticket. 

No person shall enter any carriage on a railway train for the purpose 
of travelling (herein as a passenger unless lie has with him a proper pass 
or ticket. Eveiy such passenger -hall present his pass or ticket to a 
ticket-examiner for examination. 

13. Passengers with infectious or contagious disorder. 

A railway administration may refuse to carry a person suffering 
tiom any infectious or contagious disorder. 

14. The responsibility of railways as carriers. 

file responsibility of a railway administration for the loss, destruc¬ 
tion ot deteiioiation ot animals oi goods delivered to them shall he that 
of a bailee, under Section 151, 152, and ltd of the Indian Contract Act. 

15. Burden of proof, in suits for compensation. 

In any suit against a railway foi compensation foi any delay, loss, 
destruction, deterioration or damage, the burden of proving— 

(a) m the case of animals the value thereof, and where the animal 
has been injured, the extent of the injury, or 
(h) m the case of any parcel or package, the value of which has been 
declared, that the value so declared is its true value, shall lie 
on the prison claiming the compensation. 

16. Notification of claims. 

A pet .son shall not be entitled to a refund of an over-charge in respect 
of animals or goods canted by lailway or to compensation for the loss, 
destruction ot detei ioiation of animals or goods delivered to be so carried, 
unless his claim to the lefund or compensation has been preferred in wri¬ 
ting by him within six months from the date of the delivery' of the animals 
or goods for carnage bv the railway. 

17. Compelling passengers to enter carriage already full. 

If a lailway servant compels any passenger to enter a compartment 
which already contains the maximum number of passengers he shall be 
liable to a line of extending upto Rs. 2<h 
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18. Entering a reserved compartment. 

If a j. asscnger enter-; into a eompuitment which is ahe.ulv icsoned 
for the use of anotliei passenger and ictuses to leave it when required 
to do so by .in',' railway scivunt he shall he punished with a fine exten¬ 
ding upto Ks. 2b. 

19. Smoking. 

It a person, without the consent of his lellow pussengeis m the same 
compartment, smokes., lie shall he punished with tine which may extend 
upto Ks. 20. 

20. Intoxicated passengers. 

If a poison in any i.ulway carriage is in a state of intoxication or 
commits any nuisam e oi any at t ot indecent y or uses obscene or abusive 
language, he shall he punished with a tine wlm h may extend upto Ks. 51). 

21. Altering or defacing tickets. 

if a passenger altcis or defaces his pass oi ticket so as to lender the 
date, number or any mu lei i.il pm lion theieof illegible, he shall be punished 
with lint' which may extend upto Ks, 5b 
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LAW OF ARBITRATION 

1. Law applicable. 

The law applicable in respect of arbitrations is contained in the 
Arbitration Act. "Arbitration agreement” means a written agreement 
to submit present or future differences to arbitration, whether an arbi¬ 
trator is named therein or not. 

2. Arbitration without intervention of a Court. 

The parties to an arbitiation agreement may agree that any reference 
thereunder shall be to an arbitrator to be appointed by a person designated 
in the agreement either by name or as holder for the time being of any 
office oi appointment. The authority of the appointed arbitrator shall 
not be levocable. An arbitration agreement shall not be discharged 
by the death of any paity thereto. If it is provided by a term in a con¬ 
tract to which an insolvent is a party that any differences arising thereout 
shall l>e referred to nibitration, the said term shall, if the receiver adopts 
tlie contract, be enforceable by or against him so far as it relates to any 
such dilterences. In ccitain cases the Court has the [lower to appoint 
an arbitrator or umpire. I In* ( ourt may on the application of any 
party, remove an arbitrator oi umpire who fails to use all reasonable 
dispatch in proceeding with the refeience and making an award. The 
( otnt may also remove an aibitratoi who lias misconducted himself or 
the pioceedings. If the ( ourt lemoves an impure the Couit may appoint 
poisons to till his vacancy. If the authoiity of an atbitrator or iimpue 
is lev-oked by leave of Coint, the Court may either appoint a sole arbitia- 
tor m ordei that the arbitiation agieement shall cease to have effect, 
[lie aibitratoi oi umpiie shall have powei to administer oaths, make 
aw.uds, collect awards if they invobe cleneal enois, and to administer 
intei logatoi ies. \\ hen the arlntiators oi umpiie have made then award, 
they shall sign it and give notice to parties of the making of the award 
and ol the fees payable in respect of aibitratiou and award. The Couit 
may by oidei modify oi eoueet an award if it appears that a part of 
the awanl is upon a mattei not lefeired to arbitration or if the award 
is impel feet oi contains a eleiie.il enot. The Couit may from time to 
time temit the aw.ud foi recoiisuleiatiou by the arbitrators under certain 
cireiiinstances. Where the (ouit sees no cause to remit the award the 
( ourt shall proceed to pronoun* e lodgment according to the award, and 
U!xiu the judgment so propound'd a decree shall follow and no appeal 
shall lie from such decree except on the ground that it is in excess of, 
or not in accordance with, the award. 

3. Arbitration with intervention of a Court where there is no suit pending. 

\\ here any persons have enteted into an arbitration agreement 
be foie institution of any suit, and where a difference has arisen to which 
the agreement applies, they may apply to a Court that the agreement 
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be filed in Court. The application shall be in writing and shall be regis¬ 
tered as a suit. Then the Court shall direct notice to the other parties 
to show cause why the agreement should not be tiled. If no sufficient 
cause is shown the Court shall order the agreement to be filed, and shall 
make an order of reference to the arbitrator so appointed by the parties, 
whether in the agreement or otherwise, or where the parties cannot agree 
upon an arbitrator, to an atbitrator appointed by the Court. Thereafter 
the arbitration shall proceed in accordance with the other provisions of 
the Arbitration Act. 

4. Arbitration in Suits. 

Where in any suit all the parties interested agree that any matter 
in difference between them in tire suit shall be referred to arbitration, 
they may at any time before judgment is pronounced apply in writing to 
the Court for an order of reference. I he arbitrator shall be appointed in 
such manner as may be agreed upon between the paities The Court 
shall by order refer to the arbitrator the matter in dilleience which he is 
required to determine, and shall m the order -perify such time as it thinks 
reasonable for the making ot the award. I hereafter the provisions in 
res]vet of arbitration alreadv described abme shall lv applicable. 

5. Grounds for setting aside an Award. 

An Award shall not be set aside evept on one or mote of the following 
grounds, namely: -- 

(a) That an arbitrator m umpire Iras mismtrdiided himself or the 
proceeding ; 

(/») That an award Iras be< n made after the issue of an order bv the 
Court superseding the arbitration ; 

(cl That an award ha- been improperly pior tried or is otherwise 
invalid. 

6. Appeals. 

An appeal shall he from the following older-, passed under the Arbi¬ 
tration Act - 

An order - 

(aI Nrpeiselling an arbitration ; 

(/)) Modifying or ounrting an awaid ; 

(c) himg or refusing to file an arbitration agreement ; 

(if) Staving or refusing to stay legal pioee< dings where there is 
an arbitration agreement , 

(<’) Setting aside m refining to set aside an award. 
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LAW OF REGISTRATION 

1. Law applicable. 

Hie law applicable m respect of ngistiation of documents is con¬ 
tain! d m the Indian Registration Act. 

2. Documents of which registration is compulsory. 

The following documents shall be registered, if the property to which 
they relate is situate in a district m which the Registiation Act has been 
made applicable, namely • - 

(a) liistiuments of gift of immoveable property; 

[l>) Other non-testamentary instruments whuli purport or opeiatc 
to create, (let lai'e, assign, limit or extinguish, whether m present 
«>i m future, any, right, title or interest, whether vested or 
contingent, of the value of Rs. 100 and upwards, to or m 
immoveable pioperty; 

ft') Xou-testameiitarv instiunients which acknowledge the receipt 
or payment ot any consideiation on account of the creation, 
declaration, assignment, limitation or extinction of any such’ 
light, title or mteiest , 

(</) Leases of immoveahlc property from year to yeai, or for any 
trim exceeding one year, or rrsrmng veaily lent , 

(e) Non-testamentary instruments transferring' oi assigning any 
ilecrce oi oidei of a Court or any aw,aid when such decree or 
1)1 dor oi award put ports to create, declaie assign, limit or 
extinguish, whethei m present or in future, any right title or 
mteiest, whether vested or contingent, ot the value ot Rs. KM) 
and upwards, to or in immoveable piopoitv, 

Rut nothing in clauses (/<) and (<) applies to - 
(/) any composition deed , or 

{n) any iiisliument lelating to shaies in a joint stock company ; or 
(ill) any dehentiiie issued by any such company; or 
fir) any endorsement upon oi translei ot any debenture issued by 
any such company , ot 

{v) any decice or ordci ol a ( ourt except a decree oi order expressed 
to he made on a compromise and eompiising immoveable 
pioperty other than that which is the subject matter of the 
suit or piiKvedmg ; or 

(n) any giant ot immoveable pioperty by Government , or 
(i n) am insttument of p.utitron made hy a revenue officer ; or 
(•■*''/) any endorsement on a mortgage deed acknowledging the pay¬ 
ment of the whole oi any part ot the mortgage-money , and 
aiH other receipt for payment of itionev due under a mortgage 
when the receipt does not purport to extinguish the mortgage, 
or 
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(u) any Certificate of Sale granted to the purchaser of any pioperty 
sold bv public auction by a civil or revenue officer. 

Xctf —A document purporting or opeiating to effect a contiact for 
the sale of immoveable projreitv shall not be deemed to require registra¬ 
tion by leason only of the tact that Mich document contains a recital of 
the payment of anv earnest money or of the whole oi anypait of the 
purchase money. Autlioiitv to adopt a son, not ennfened by a will, 
shall also be registered. 

3. Documents of which registration is optional. 

Any of the following documents may be legistered Vi/ 

(al Instruments (other than instillments of gilts and wills) which 
purport to create, dedaie, assign, limit or extinguish, whethei 
m present m m future any light title* or inteiest, whethei vested 
oi contingent, of a value less than Rs. 100 to oi in immoveable 
pioperty ; 

(h) Instruments acknowledging the lecihpt oi payment ol any 
considi’tatmn mi account of the mention, declaration, assign 
ment. limitation oi extim turn of anv such i ight, title oi inteiest ; 
(i 1 Leases of immoveable piopeitv not e\< ceding one year; 

(if) liistiuments (othei than wills) which puipoit tocieate, declare, 
assign, hunt oi extinguish any light, title oi inteiest to m in 
moveable piopei tv , 

(<*) Wills . and 

if) All other documents not iei|inied by Section 17 of the Indian 
Negotiation Act to be leglsteied. 

4. Time for presenting documents. 

Xo document other than a will shall lie accepted foi legislation 
unless ])ieseuti’d for that purpose to the propel officer within 
four months from the date of its execution. 

5. Persons who can present documents for registration. 

lively document to he registered shall be piesentcd at (he pioper 
Regulation Office . - 

(</) by some peison executing oi claiming undei the same oi 
( h j by the representative oi assignee* of such prison, or 
(r) by the agent of that person, lepresentative oi assignee, duly 
authoiised by a Power of Attorney properly executed and 
authenticated. 

6. Wills. 

Any testator mav either personally m by duly authorised agent, 
deposit'with any Registiui Ins will m a s,'.ded (over snperscnlied with 
the name of tin* testator and that 'if his agent if any with a statement of 
the nature of the document. 

7. Effect of non registration of documents required to be registered. 

Xo document required to be registered shall : - 

(a) affect any immoveable property comprised therein, or 

(/j) confer any powei to adopt, or 
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(c) be received as evidence of any transaction affecting such property 
or conferring such power, unless it has been registered. 

Provided that an unregistered document affecting immoveable 
property and required to be registered may be received as evidence of 
a contract:— 

(i) In a suit for specific performance under Chapter II of the 
Specific Relief Act, or 

(ti) as evidence of pait performance of a contract for the purposes 
of Sec. 56 of the Transfer of Property Act, or 

(in) as evidence of any collateral transaction not required to be 
effected by registered instrument. 

8. Inspection and Copies. 

All registers of documents with Registrars shall be open to inspection 
and copies of documents shall be given to all persons applying for such 
c opies. 
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1. Law applicable 

The law applicable in respect of limitation is contained in the Indian 
Limitation Act. This Act extends to the whole of India. 

2. Filing of suits, appeals, etc. after limitation period. 

Every suit instituted, appeal preferred, and application made, after 
the peiiod of limitation prescribed in this Act, shall be dismissed, although 
limitation has not lk-cn set up as a defence. 

3. Where Court is closed when period expires. 

Where the peiiod of limitation pirscnbed expires on a day when the 
Court is dosed, the suit, appeal or application may be instituted, pre¬ 
ferred or made on the day that the Court re-ojiens. 

4. Extension of period in certain cases. 

Any apjieal or application to which Sec. 5 of the Limitation Act 
may be made applicable, may lie admitted aftei the period of limitation 
prescribed therefor, when the appellant m applicant satisfies the Court 
that be had suthnent cause for not piefcmng the appeal oi making the 
application within smh period. 

.Vote . -—The' fact that the appellant or applicant was misled by any 
order, practice or judgment of tin* High Court m as< eitabling or computing 
the prescribed peiiod of limitation may be sufficient cause within tin* 
meaning of this provision. Hut a mistake or ignoianee of law is not a 
sufficient cause. 

5. Legal disability. 

Where a jierson entitled to institute a suit or make an application 
is, at the time from which the period of limitation is to he teikoned, a 
minor, or insane, oi an idiot, he may institute the suit or make tin- 
application within the same period after the disability has ceased, as 
would otherwise have been allowed from the time pi escribed tln-iefor 
in the Limitation Act. Hut this will not he allowed in suits for pre¬ 
emption. Whole once time has begun to run, no subsequent disability 
or inability to sue stops it 

6. Suits against trustees. 

No suit against a trustee or his legal representative oi assignee (not 
being an assignee for valuable consideration), for the purpose of following 
in his hands the trust property or its proceeds, or for an account of such 
property or proceeds, shall he baned by any length of time. 

7. Computation of period of limitation. 

In computing the period of limitation for any suit, appeal or appli¬ 
cation, the day from which such period is to he reckoned shall he excluded. 
If a decree is appealed from, the, time requisite for obtaining a copy of the 
judgment on which it is founded shall also he excluded. In computing 
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the period of limitation prescribed for an}' suit, the time during which the 
defendant has been absent from India shall be excluded. 

8. Effect of acknowledgment in writing. 

If before the expiration of the period prescribed for a suit or appli¬ 
cation in respect of any property or right, an acknowledgment of liability 
in respei t of such property or right has been made in writing signed by 
the prison or party against whom such property or right is claimed, a 
fresh period of limitation shall be computed from the time when the 
ueknowledginent was so signed. U’heie interest on a debt is paid by the 
debtor oi a part of the prun ipal is paid before expiration of the period of 
limitation, a fresh period of limitation shall be computed from the time 
when the payment was so made Hut the acknowledgment of payment 
must appeal in the handvviiting of, 01 in a writing signed by, the person 
making the payment. 

9. Acquisition of easements. 

Where the arress and use of light oi an for any building have been 
peaceably enjoyed as an easement, and as of right, without interruption 
and for 20 years, the right to such access and use of light or air, shall he 
absolute and indefeasible. 

Note - -Hie same rule applies to a right of way or watercourse. If 
the ptoperty over whirl) such a right is claimed belongs to Government 
the usei should he for 00 years. 

10. The First Schedule. 

The following ate some of the important periods of limitation pres¬ 
cribed by the First Schedule of the Limitation Act :— 

A.—SUITS. 

Article. Description of Suit. Period of Time from which period 

Limitation. begins to run. 

ti Suit unclei Spec itic Relief Ait, Sic months When the dispossession 

See 9, to rccovci possession ot oo itrs 

immoveable properly 

8. For price of tood, drink etc One year When the food or drink is 

sold by a hotel-keeper deluded 

10. To enforce a right of pre- One year When the purchaser takes 

eruption, possession of the property. 

12 To set aside a sale ill execution One rear When the sate is eonlirmed. 

of a decree of a Civil (hunt 

15 Against Cm eminent to set aside One Year When the attachment is 

any attachment by revenue made 

authorities for atreais of Goveru- 
uiont revenue 

17 Against Government for com- One Year The date of determination 

ponsatuin for land acquired for of amount of compensation, 

public purposes. 

22. Tor compensation for any in- One Year. When the injury is com- 

jury to person nutted 

23 For compensation for malicious One Year. When the plaintiff is 

prosecution acquitted 

24-25. For libel or slander. One Year When libel is published or 

slanderous words spoken. 




LAW OF 

LIMITATION' 

Article. Description of Suit. 

Period of 
Limitation. 

30 

Against a carnet for compen¬ 
sation. fur losing or mjuiv t*> 
goods. 

One Ve.u 

37 

For compensation for obstruc¬ 
ting a wax *>r water -coui sr 

Three \eatv 

30 

For compensation loi trespass 
upon uninoxcable property 

Time A ears 

4-4 

Hy a ward who lias attaint'd 
majority, to set aside a transfri 
of property by Ins guardian 

1 In* e Yt ais 

SI 

Foi the balance of money ad- 
\aiu**l in ju\ mnit *»t goods t*» 
be delivered 

1 In*'*' A’eais 

52. 

h ot pi ice of goods sold anil do 
lutied, where ilo lived penod ot 
credit is agreed upon 

l luce \ i us 

53 

Fot price of goods sold ami 
ih lu ered to !>»• paid foi ait* i the 
e\j)ir\ of a fixed penod ofiiedit 

1 111* c* A * Us 

50 

For puce of work done 1>\ pl.un- 
till for defendant at Ins i«‘*juest, 

\\ !i*'i ** no time has bi i n liv'd foi 
payment 

1 hive A inis 

57 

For mom v paxablr foi tmmrv 
lent 

1 liter A Vais 

58 

lake suit when the I* ndei has 
gi\ on a * hr*pie ft »i th*' moil* \ 

i liter Wats 

S'l 

Foi mom \ lent under an agree 
ment that it shall be paxablr 
on d< m.iml 

lllier A’< .US 

63 

For moiiev paxablr for interest 
upon m*m*‘\ <lu<* from the di fell 
d.int to tin* plaintiff 

Titter A'ears 

66 

On a single Ivotid whete a da\ is 
spe* died foi payment 

1 In* <• A eats 

67 

< >n .i singl*' bond wlmu* no sn* h 
da\ is spe< tUe*l 

I 111 re Yeats 

<61 

On a bill of e\< liange oi pjonus- 
sot\ note paxabl* .it a fixed 
tune .ifter date 

Hue. A rais 

73 

()n a bib of cm liange or pio-not*' 
pax able on demand ami not 
aoompamol b> an\ wilting 
restraining or postjMmmg th* 
right to sue 

! hree A'e.ii s 

80. 

Suit oti a lull of ex* liange, pin- 
note or bund nut herein e\p»« ss 
lv provided for 

Hue* Yea is 

86 

On a polity of insurance when 
the sum assured is payable im 
mediately after proof of the death 
or loss has lx.*en given to or re¬ 
ceived by the insurers 

I lire* Wars 

91. 

To cancel or set aside an instru¬ 
ment not otherwise provided 
for. 

Hui c Years 


79 

Time from which period 
begins to run. 

When loss 01 mpu\ ikiuis 

l h<* date of the ohsttm turn 
Hu* «>l the fiospass 
W In n the waid attains 

III. 1)01 It \ 

\\ h* n til** g< h v*i*» ought to 
h iv <* be* i\ d* in »‘i e«l 

1 he date <>t di'ln * i \ oi the 
Koo.ls 

\\ Ik n th*' petlod nl eieilit 

* \jm*-v 

W hen th* wotk is done 


\\ !u a tin* loan is m:\*h 
When tin* loan is nude 
When the loan is nude 


When th*' interest beiomev 
dm 

I Ik da\ so spe< died 

'I he date of e\e* utmg tin* 
l>< >11*1 

\\ In’ll the lull <H note 
(alls due 

I In' date ol th* bill ol note. 


When the bill, not* or 
bond heroines payable 

Win n proof of the death or 
Joss is given or received 
to oi by th** insurers 

When tin* fat ts entitling the 
plan tiff to have the instru¬ 
ment cancelled or set aside 
Income known to him 
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Article. Description of Suit. 

Period of 
Limitation. 

Time from which period 
begins to run. 

95 

To aside a decree obtained by 
fraud, or for other relief on the 
ground of fraud 

Three Years. 

When the fraud becomes 
known to the party 
wronged. 

102 

I*or wages not otherwise ex¬ 
pressly provided for by this 
Schedule 

Three Years. 

When the wages accrue 
due. 

lOti. 

For an account and a share of the 
profits of a dissolved partnership 

Three Years 

The date of the dissolution. 

no 

1 'or arrears of rent 

Three Years 

When the arrears become 
due. 

111 

For specific performance of a 
contract. 

Three Years 

The date fixed for the 
performance. 

115 

For compensation for the breach 
of a contract, not in writing and 
not registered 

Three Years. 

When the contract is 

broken. 

11ri 

For compensation for breach of 
nmtrait in writing and r<gis- 
0 red 

Six Years 

When the period of limita¬ 
tion would begin to run 
against a suit brought on a 
similar contract not regis¬ 
tered 

120 

Suit for whidt no period of limi¬ 
tation is provided elsewhere in 
tins St liedule 

Mx Yea is 

When the right to sue 
accrues 

127 

By a pei son e\< huh d from joint 
family propeity to enforce a 
right to share therein 

Tw< he Years 

When the exclusion becomes 
known to the 1’lamtiff 

128 

Bv a Hindu for arrears of mam- 
tenam e 

Twelve Years 

When the ai reals are 

payable 

189 

By a Landlord to leuru r posse¬ 
ssion from a Tenant 

Twelve Years 

Win n the tenancy is deter¬ 
mined. 

142 

For possession of i in moveable 
propeity when the Plaintiff has 
been dispossessed. 

Twelve Years 

The date of the disposses¬ 
sion. 

144 

For possession of immoveable 
property ot any interest therein 
not hereby otherwise specially 
piovided tor 

Twelve Years 

When the possession of the 
Defendant becomes adverse 
to the Plaintiff. 

145 

Against a depository or pawnee 
to recover moveable piopcrty 
deposited or pawned 

Thirty Years 

'Die date of the deposit or 
pawn. 

147 

By a mortgagee for foreclosure 
or .sale. 

Sixty Years 

When the money secured 
by the mortgage becomes 

due 

149 

\gamst .i moitgugee to redeem Sixty Years 
or to recover possession of im¬ 
moveable property mortgaged 

B.—APPEALS. 

When the right to redeem 
or to roomer possession 
accrues 

Article. Description of Appeal. 

Period of 
Limitation. 

Time from which period 
begins to run. 

ISO. 

rrom a Sentence of Death 
passed by a Sessions Court. 

Seven Pav= 

The date of the sentence.. 

151 

From a Decree or order of the 
High Court in the exercise of rts 
original jurisdiction. 

Twenty Da\ s 

The date of the decree or 
order. 

152 

Pnder the Civil Procedure Code 
to the District Court 

Thirty Days 

The date of the decree or 
order appealed from. 




/ 
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Article. Description of Appeal. 

Period of 
Limitation. 

Time from whkh period 
begins to run. 

154 

Under the Criminal procedure 
Code to any Court other than a 
High Court 

Thirty Days. 

The date of the sentence 
or order appealed from. 

155 

Under the same code to a High 
Court except m cases proi tiled 
for by Articles 150 & 157 

Sixtv 1 hi v< 

The date of the sentence or 
ordei npjx'aled from 

1545 

Under the Civil Procedure Civic Ninety Days 
to a High Court except m cases 
provided for bv Articles 151 
& 153 

C.—APPLICATIONS. 

The date ot the 1 decree or 
order appealed from. 

Article. Description of Application. 

Period of 
Limitation. 

Time from which period 
begins to run. 

158 

Under the Arhitiation Act to 
set aside an aw aid 

I'll 11 tv 1 >avs 

The date of flic 1 service of 
the* notice ot the tiling of 
the- awaid. 

162 

Foi a reuew ot Judgment by 
the High Couit 

Twenty 1 >a\ s 

The date of the decree oi 

tilde l 

163 

By a plaintiff, foi an onler to set 
aside a dismissal foi default of 
appearance or foi failme to pay 
process 

Huity Days 

I lie date of the* dismissal. 

IB4 

By a defendant, for an oidei to 
set aside* an e>\ juite dec ice 

1 )m ty 1 >.t> s 

1 he dale* ol devjer, or where 
summons was not duly 
st i \ «'<l. wlieui the applicant 
has know ledge of the decree. 

168 

Foi the te-adtnissiun <il an .tpjK'al Jlrnty l>a\s 
dismissed for want of piose<u- 
f ion. 

Hie elate ot the dismissal. 


For K'-hraiing of an appeal 
heaid n faith 

Thiity Days 

1 he* date of the* (h’Ciee in 
appeal, oi wheje notue of 
ajipe.d was not duly seived, 
wln n applicant has know¬ 
ledge of the decree. 

171 

\ il-li'i the ( ml 1 hoc < dme (“ode, 
for an onh r to si t aside an 
abatement 

'sixty \ < ats. 

1 In* date’ of tin abatement. 

172 

For a rex ie\v of judgment t \cepl 
m cases piovich'ci foi 1>% \rtules 
161 and 162 

NinM> Days 

1 he elate’ of the decree or 
older 

176-177 Under Civil Pro* edui<* Osh* 

to hax c legal it pieM’iitative of 
a deceased plaintiff or d< fendant 
made a party. 

Ninety Days 

I he elate* of death of de¬ 
cease *el plaintiff or defen¬ 
dant 

(SO 

By a purchaser of immoveable 
property at a sale in execution 
of a decree lor delivery of 
possession 

Three V<ais 

Win n the sale,* becomes 
absolute' 

181. 

Applications for which no period 
of limitation is provided else¬ 
where m this schedule or by 
See. 48 of CivjJ Procedure Code 

Three Years 

When the right to apply 
accrues. 


6 
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Article. Description of Application. Period of 

Limitation. 


Time from which period 
begins to run. 


182 . 


183 


For cxi cut ion of a deuce or order Three Years . 
of any Civil (onrt not provided or where a 
fur by \rt 183 or !>\ Sec 48 of certified eop> 
Civil I’fix ( dure ( ode. of the dtciei 

or older has 
beta register¬ 
ed, si\ years 


The date of the decree or 
order, or 

whue there has been an 
appeal, the date of the final 
deuee oi order of the 
VppclUte Court 


To en fore < a judgment, duiro TwiheYeais \\ Ik n a present right to en- 


or oidtr of a ( harterul High 
Court m tin ("veu ise of its 
ordinary original u\il jtiiisdic* 
f loll 


force the judgment, decree or 
oidei accrues, piovided that 
when the judgment, decree 
oi uidei has been ievned, 
or some part of the princi¬ 
pal nioncx lias been paid 
c*i acknowledged m writing 
and signed, the 12 yeaisshall 
be (omj)iited from the date 
of mm h iew\or, payment or 
a< know lodgment. 



CHAPTER XVI 


LAW OF STAMPS 


1. Law applicable. 

The l.iw applicable in respect of stamping of documents is contained 
in The Indian Stamp Act. 

2. Of the liability of instruments to Duty. 

The provisions as to the duty ehaigeahle on instruments aie contained 
in Sec. 3 of the Indian Stamp Act. Ail instmments shall he chargeable 
with the stamp duty as piesenbed in Schedule I to the Indian Stamp 
Act. If, in the ease of any sale, mortgage or settlement, several instru¬ 
ments are employed, the principal mstiument only shall he chargeable 
with the duty piesenbed in the said Schedule. Any instrument leluting 
to several distinct matteis shall lie ehaigeahle with aggregate duties 
with which sepaiate instiumoits, e,n h telating to one of such matters, 
would he chargeable. If an mstiument comes within two or more 
descriptions hi the said Nhedtile, it shall he chargeable only with the 
highest of such dutus 

3. Adhesive Stamps. 

The following uistiurnents may be stamped with adhesive stamps :— 
(ii) instruments ehaigeahle with the duty of one anna; 

(/<) hills of exchange and pro-notes drawn or made out of India; 
(<■) eutiy as an advocate, vakil or attorney on the roll of a High 
l imit . 

(</) nolaiul acts , 

(c) transfers by endoisrjnenl of shales in any company. 

Notr •—Whoevei affixes any adhesive stamp to any instrument 
chargeable with duty which lias been executed by any person 
shall when affixing such stamp, cancel the same w that it cannot 
he taed ut’iiin. 

4. Instruments stamped with impressed stamps how to be written. 

livery instrument written ujxin paper stamped with an impressed 
stamp shall he wiittcn in such manner that the stamp may appear on the 
face of the instrument and cannot be used foi oi applied to any other 
instrument. The embossed or engraved stamp should not be written 
over. Every instmment wiiUcn in contravention of these provisions shall 
be deemed to lie unstamped. 

5. Time of stamping instruments. 

All instruments chargeable with duty and executed by any person 
in India shall be stamped Indore or at the time of execution. Every 
instrument chargeable with duty executed only out of India and not 
being a bill of exchange or pro-note, may be stamped within 3 months 
after it has been received m India. 
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6. Who shall pay stamp ? 

In the absence of an agreement to the contrary, the expense of 
providing proper stamp in case of administration bond, bill of exchange 
bond, debenture, mortgage-deed, pro-note, release, security-bond’ 
settlement, transfer of shares or debentures, transfer of any interest 
secured by a bond, mortgage-deed or policy of insurance, shall be borne 
by the person drawing, making or executing such instrument. 

7. Duty to give stamped receipt. 

Any person receiving any money exceeding Rs. 20 in amount or 
any bill of exchange, cheque or pro-note for an amount exceeding Rs. 20 
shall, on demand by the person paying or delivering such money bill’ 
cheque, note etc., give a duly stamped receipt for the same. 

8. Impounding of instruments. 


I'-very ( ourt of Law or a Public Officer has a right to impound a 
document or instrument, if it appears to him that such document or 
instrument is not duly stamped. 

9. Instruments not duly stamped. 

No instrument chargeable with duty shall be admitted in evidence 
; r , an y b y any person having authority to receive evidence 

duly stamped UP ° n Y any PUWic ° fficcr ' unlcs * surh instrument is 


10. Penalties. 


I he penalties for offences under the Stamp Act are provided in 
. ections 62-70 ofthe Stamp Act. No prosecution in respect of 

of X e Voll ;; r ‘ v t: T A, t Sha " be without the consent 

n! , iNo MaKlstrat( ' oth,T th; in a Presidency Magistrate 

or. Magistrate whose ])owers are not less than those of a Magistrate 
of the second class, shall tiy any offence under the Stamp Act. 8 

1L SCHEDULE I 


Stamp-duty on tinpoit.uit Instiuments is as loll 
Uc,e Description of document. 

1. Acknowledgment of a ,lot»t exceeding 
■> « ? 2 ,° WI ,ttl ’ n or sl S m '<l by the debtor. 

Administration Bond, including a bond 
given under the Succession Act— 

(u) Where the amount does not ex¬ 
ceed Rs |,Dim 
ill) In any other case 
4- Affidavit. 

Exemptions 

Affidavit fur the immediate purpose of 
beian lilt'd m anv Court does not require 
Any stamp duty 

5. Agreement. 

(<0 If relating to the sale of a Hill of 
Exchange , 

(t') It relating to the sale ol a ('.mern- 
meut Senility „r Share in a Com- 
pain : 


(') If not otherwise provided for. 


Oil’s . — 

s' tnmp-Duly. 

One Anna 


I he same duty as a Bond, for 
such amount 
Rupees Five 
Rupee One 


\nnas Two 

Subject to a maximum of 
hs 11), One Anna for every 
Ks 10,000 or part thereof of 
the value of the Security or 
Share 

Annas Eight 
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Article. 

9. 

10 . 


AppreaactthJp^Dt^t^ Document. Slaw^lmiv. 

Exemption tT** 0 * ° f * C '^">- T-«.y,n 

nr^ 1 ^ ° f any Usocla t»>'i not formed for 

award re ' luirc JUy stam P- di * t -'- 

<a) ^,v‘lo”n H'f' °! ,h " T,u : «'«ty as a Bond tor 

BIB of Exchange*!'" Ku ' H ^ Kl ''' 


Ku|hso Kne 


(i) Where pavable otherwise than on 
demand, but not more titan one 

it year after date or sight . 

11 the amount of the Bill ,, r 

Note doles not exveed i. ., IM1 

If it exceeds Ks 200 and docs not ox, col 40 a 

^ .. two 

m - *<*> 

:: ,.m : j-«u; 

•• !•*»; :: !.«.!: 

2,500 ■' 

s.tKHt - 1 

hVo',0 - 

is.'ooo ;■ !*2l 

:: SS 

And for evert- additional |< s it/oixt 

"-n-of... . . “ 

(i>) Where payable at .. th.in 

y<*ar aitoi il.itc #»i sight 


I-I BUI cf Lading. 

Exemptions : 

(a) Mill of lad mu when goods desiiib- 
ed till rein are received at a pjan- 
"lthin the limits of any put as de¬ 
fined under the Indian 1'oit, ,\<, 
1.S80, and are to lx- delivered at an 
otlrer place within the limn, 
the same port 

(li) Bill of lading when exei uteri out 
of India except Part B States and 
relating to prop-rty to be delivi o d 
„ in India except Part H States 
13- Bond (not being a DKHKNTI HE am JI 
not being otherwise provided for by this 
Act, or by the Court l ees Act, 1870 - 
where the amount or value secured does 
not exceed Rs. 10 .. 


It drawn it drawn 
If drawn 111 M> ' 111 Sl ’t (> f 

suiglv I' 11 tl»iw, for 

(each part each part 

I'd the set of the set 


Ks a. Ks, a. 


-7 0 lit h p o 

4 " 8 II o 

Hie same duty as a bond lot 
the same amount. 

I 1 'mi annas 

A ff 11 a lull oi lading is 
drawn m pails, the 

ptuper stamp therefore 
must lx* tioriie by 

< lull one i,( tin- si t 


1 wo annas. 
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Article UiMnptioH uj Document. 

where it exceeds Ks 10 and doe? not exceed Us 50 
50 „ 100 


and foi 


100 

200 

000 

400 

500 

600 

700 

800 

900 


200 

000 

400 

500 

600 

700 

800 

900 


1,000 

every Its. 500 or part thereof in 


cxussoflts 1000 


16. Bottomry Bond : 

that is to say, any instrument whereby 
tin- master of a sea-going ship borrows 
money on the security of the ship to en¬ 
able linn to preserve the ship or prosecute 
iier voyage 

17. Cancellation. —Instrument of, if attest¬ 


ed and not otherwise provided for. 

18. Certificate of Sale 

(a) where purchase money does not 
( X< ei d Ks 10 


(/') where pun base money exceeds 
Its 19 but is less than Hs 25 
(<) in any other case 


19. Certificate. 

20. Charter-Party, that is to say, any instru¬ 

ment whereby a vessel is let for specified 
purposes ol ttic* (dun terer 

22. Composition-Deed, that is to say, any ins- 

tnnnent executed by a debtor whereby 

he conveys his property [or the benefit of 
his c reditois 


23 Conveyance, where the amount or value 
of tlie consideration for such convey.un e 
as set forth therein does not exceed i(s 511 


re 

it exceeds Ks 50 hut < 

!oes not cxi eed If s 100 


100 

200 


2<H) 

300 


.MO 

too 


400 

,, 500 


500 

.. 600 


000 

700 


700 

8(H) 


SOO 

‘HID 


<>00 

1,000 


and loi every Its 5011 or p.ut thereof m 
excess of Its 1 000 


24. Certified Copy or Extract, 

(i) if ttie original was not chargeable 
with duty or il the duty with which 
it was chargeable does not exceed 
one rupee ; 

(u) m any other case 


Stump-Duty. 

Four annas. 

Eight annas. 

One rupee. 

One rupee eight annas. 

Two rupees. 

Two rupees eight annas 
Three rupees. 

Three rupees eight annas. 
Four rupees. 

Four rupees eight annas. 

Five rupees. 

Two rupees eight annas 

The same duty as a Bond 
for the same amount 


India. Its 5. 


Annas two 
Annas four. 

Same duty as conveyance for 
a consideration equal to 
amount of purchase-money 
only 

Two annas 
Rupee one 


Rupees ten. 


Fight annas. 
One Rupee 
Two rupees 
Tim e rupcex 
Foul mpees 
hive mpees 
Six rupees 
Seven mpees. 

Fight i upees. 

Niue rupees 
1 e:i rupees 

Five rupees 


Annas eight 
Rupee one. 
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Arlicit 

i>i 'Oi/ lion ;•! I'IoiUiiu iiI. 


28. 

Delivery-order (n respect of goods. 

\nna om* 

33 

Gift 

Saint* duty as conveyance*. 

34 

Indemnity Bond. 

1 he same duty as a Scvunlv 
Bond icu ih»* same amount 

.5 

Lease. 

I lx* same duty as a Bond Oi 
l un\ i \ ame. 

37 

Letter of Credit. 

Annas two 

38 

Letter of License. 

Rupees t< n 

40 

Mortgage-deed, 


(<i) \vin n (KiwsMon ul the prujxrtv >s 

Tlx* Mine sUi\\ as a ('on- 


li\ tm<trtt*a^«>! , \c\.uuf Ln a \ oiisidriation 

tijn.il to the amount seuued 
bv sm h deed 

(l) wlxn po-M ssjnn i-' n< it ^i\di as 1 he same duty as a Bond tm 
aioitMul amount seemed by mi< h deed 

MADRAS. Tin 1 same duty 
.h a Bottom) v Bond lor the 
amount sei mnl by Midi deed 

42 Notarial Act. Rupee oik 

W Note or Memorandum, b\ a B *.l.ej m 
Ai*<»ut to his pi nit ipal mtunatuK the pm - 
i hnse oi sale on at < mint ol mu L pnmip.d 
i ( ?) oj an\ lxxhIn <\ieednu; m value 

l\s 2d \nnas two 

'/.) <4 ,m\ stoil, oi marlo table s< < tu»- Subjei l to a m.iMimim ol 

* it y < v»•«1 1 n l; m value )vs 2b l<s Hi, tun- anna <*n nnv 

Ks Ih.(*O0 Ol pall theieoj 
)( tlx \ alno <4 tin* storlt • a 
s.'t in it y 

4 t Note of Piotcst by the Master of a Ship. \nnus t i^ht 

4S. Partition, Iu4Minxnt <4 I In* sanx- ilutv as a Bond hu 

thr illloti 111 of tin* \ .due of tlx* 
si jiaiat' 4 sli.ni* oi chairs ol 
tin pjopi'ily. 

*o Partnership 

\ - INMK1 MIA T Ol* 

i,t) wlii ii tlx* . apilal ol tlx* p.utixi- Knp«« s t wo, annas eit*ht. 

4np *!• >« s not i*\» < nl Ks SOU , 

^*) m of lx i « asi * Rupees f < n 

13 - Dissoi.l I K)\ OF Kupi i*s liv<*. 

18 Power-of-Attornev 

[tt) w)x n « v * nti *1 fni tlx* sole jH)i \nnas «h,ht. 
pose ol pim mill!’ t< ;*isir,ition <4 

• mi* or moj< <Un nnii nt > , 

{!) Ann lojiniol m suit, mnl* i the Nonas * i^l»1. 

I'ii sub ix \ s >ina)l ( atiM ( omts \i t, 

(<) aIxu aiillxu j/uitf on< person oj Kup«f oix 
mm' to a» 1 in a single tr.uis.x hoii 
nt 1 w i than tlx* i av* irxufioixd in 
' lain'* ui} , 

<,/) wit* :t antbon/m^ not moo* than Kupn*s ttve 
ti\i pt isn'ii to a< t jointly and 
s»\«?alK m mot'* th m o.x trois- 
.it tion oj nxrally , 

t, ) win n authon/mp, rnoo- Ilian fi\<* Knp‘ < s 1* n 
but Hot rnoii* than bn p'Oon. to 
a<t jointly ainl s'v< laity in iiinx* 
than om transaction 'if ;t< ix m)Iv , 
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Article. Description of document. 

(f ) when given for consideration and 
authorizing the attorney to sell 
any immoveable property ; 

(g) in any other case 

Explanation For the purpose of this 
article more persons than one when be¬ 
longing to the same firm shall lie deemed 
to be one [arson The term "registra¬ 
tion” includes every operation incidental 
to legislation under the INDIAN KE- 
OIS'I RATION ACT 
49. PromiMory Note, 

(u) when payable on demand— 

(i) when the amount oi value 
does not exceed Ks 25(1, 

(it) when the amount or value ex¬ 
ceeds Its 250 but does not ex¬ 
ceed Ks. 1,000, 

(hi) in any other case 
(If when payable otherwise than oil 
demand 


50. Protest of Bill or Note, that is to say, any 
declaration in writing made by a Notary 
Public attesting the dishonom of a Bill 
of Exchange or pro-note 

51. Protest by the Master of a Ship. 

52 Proxy. 

55. Receipt, as defined by Sec 2(25) of Stamp 

Act, and if not falling within one or the 
other of the exemptions described in this 
a i tide 

54. Reconveyance of Mortgaged Property, 

(a) if the consideration for whidt the 
property was mortgaged does not 
e\( ceil KN I 0(H) , 

0) m am other case 

55. Release, 

(а) if the amount of the claim renounc¬ 
ed does not exceed Ks 1,000 . 

(б) in any othei case . 

50. Respondentia Bond, i e , auv instrument 
securing a loan on caigo laden on board a 
ship 

57 Security-bond. 

(ri) when the amount seemed docs not 
exceed Ks 1,000 . 

(h) in am othei case 

55 Settlement 

A Instrument of, 


Stamp-Duty. 

The same duty as a Convey* 
ance for the amount of the 
consideration 

Rupee one for each person 
authorized 


One anna 


Two annas 
hour annas 

The same duty as a Bill of 
Exchange for the same 
amount payable othei wise 
than on demand 


Rupee our 
India — Rupee one 
Two annas 


One anna. 


The same duty as a Convey¬ 
ance of such consideration as 
set forth in the Recoilvc\ance 
Rupees ten 

The same duty as a Bond for 
such amount as set foith in 
the Release 

Rupees live 

The same duty as a Bond for 
the amount of the loan se¬ 
en led 

The same duty as a Bond lor 
the amount secured 
Rupees five 

The same duty as a Bond for a 
sum equal to the amount or 
value of the property settled 
as sot forth tn such settlement. 
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Article'. Description of document 

B. Revocation of, 


63 . 


61 . 


Transfer of Lease, bv way of assignment 
and not In way id undci-lease 


Trust. 

A Declaration of, 


B Revocation of, 


Stamp. I>ut \. 

The same duty as a Bond for a 
Mtm equal to the amount ot 
'■‘hie ot the property con¬ 
cerned as set forth m the Ins- 
trument of Revocation but 
not exceeding ten rupees 
The same duty as a Convey. 

ante lor a consideration 

to the amount of the ronsnlei- 
atum tot the tianster 

'1 lie same duty as a Bond foi a 
sum equal to the amount ot 
value of the piopeity ion 
veined as set for 111 in the ins¬ 
trument hut not e\iceding 
fifteen iiipcos 

I he same duty as a Bond foi u. 
sum equal to the amount oi 
value ol the piopeity con 
< diicil as set forth in the 
instrument lint nut exceeding; 
ten lupees 

65. Warrant for Goods, that is to say, any m- 
trument e\ idem mg the title ot any pri¬ 
son therein named to the property m am 
goods lying in any dmk, yvaiehonse oi 
wharf. \imas ioui 

General Note : —Seieial I’rov lines have passed what ate i ailed sl ’ H( 11 \ K( ,| v At' I s 
hating inn cased Stamp Duty hy nay of a Suuliatge ,m duties 
levulile under the Indian Stamp Ai t a- amended and m foue m t| 1( , 
respective Piovnnes on all mstrumuils except Bills of h.xi h.mge, 
Cheque*, I’ro-noles. Bills of l.admg, Letters ol ( ii-dit, I'oheies ol 
Iilsuiaiiie, I’lovu's and Reieipts ill anold.tllie with the folloyvm" 
I.ates - 

1. BOMBAV ACT XIX of 1944. 

1'ii/rs ot Sun!,un, 

\ frai tnui of a r upi’e Dot ev i ecluig 1 anna j anna 

\ fiat 11 .>n ot a rupee e\. isslmg I apuu bill Hot rxi ced¬ 
ing - '""Lis .. . .| anna 

A traction of a rupee e .veiling 2 annas hut not eviecd- 
mg ■! annas ... .2 annas 

I \ ll action of a I tipee ev. ceding tom a mi.is but dot e\, ceil 

mg H annas . . . ., .4 annas 

i \ fraction of a mpee i v reding .H annas . , , li annas 

i A whole rupee , , . . . H annas 

rOK lUK BIH \ 1 < \( I XXV ot I 44 H 
TIIK OKIss \ \<T It ot 1445 

T HP. L' r At r IX of 144 .) see M 11 II 4 and Piatt's 

STAMP AC T. ( 1 -iltb Kdition) ( 1450 ) , Appendix V (pages ' 2 ( 59 - 304 ). 
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CHAPTER XVII 


LAW OF TRUSTS 


1. Law applicable. 

The law in respect of trusts is contained in the Indian Trusts Act. 

2. What is a Trust? 

A "trust” is an obligation annexed to the ownership of property, 
and arising out of a confidence reposed in and accepted by the owner, 
or declared and accepted by him foi the benefit of another, or of another 
and the owner. 

3. Lawful purpose. 

A trust may he created for any lawful purpose. The purpose ol a 
trust is lawful unless it is (a) forbidden by law or (b) is of such a nature 
that it would defeat the provision of any law, or (c) is fraudulent, oi 
(d) involves or implies injury to the person or property of another or 
ff) the Cornt regards it as immoral or opposed to public policy. Every 
1 1 list of which the j hi ipose is unlawful is void. 

4. Trusts how made ? 

No trust in relation to immoveable property is valid unless declared 
by a non-testamentary instrument in writing signed by the author ot the 
trust or the trustee and registered, or by the will of the authoi of the 
tiust oi of the trustee. No trust m lelatioii to moveable propeity is 
valid unless declared as aforesaid, oi unless the ownership of the property 
is trniisfeired to the trustee. A trust ts cieated when the author (if 
the trust indicates with reasonable certainty by any words or arts 
(a) an intention on ins patt to create thereby a tuist, (/#) the propose of 
the tuist, (c) the beneficialy, and (<f) the trust piopcrtv and transfers 
the trust propeity to the tiustee. A tuist may be cieated by every 
person competent to contiact. file subject matter of a trust must be 
propeity tinnsfeiable to the beneficiary. Kvety person capable ot 
holding pioperty may be a benefitlaiv. bimilaily every person capable 
ol holding pmpeity may be a tiustee but no one is bound to accept a 
tuist. A trust is accepted by any wools oi acts of the trustee indicating 
with leasonahle eeitamty such aeceptanci'. 

5. The duties and liabilities of Trustees. 

The trustee is hound to fulfil the pmpo.se of the trust and to obey 
the dneetioiis given by the authoi of the trust The tiustee is bound 
to obtain, whoie nccessuiy, ,i tianslei of the trust pioperty to himself. 
The tiustee is hound to maintain and defend all such suits, and to take 
such other steps as may he icasonahly ie<|utsite for the preservation of 
tin' trust pioperty and the as^eition or protection of the title thereto. 
The tiustee must not toi luniselt set uji any title to tlie trust pioperty 
adverse to the interest ot the beneficiary. The trustee is bound to 
deal with (he tuist pmpeity as catefully as a man of ordinary prudence 
would deal with such property if it were lus own. The trustee is hound 
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to keep clear and accurate accounts of the trust-property. One tiustee 
is not, as such, liable for breach of trust committed by his co-tnistee. 

6. Rights and powers of Trustees. 

A trustee is entitled to have in his possession the instrument of tuist 
and all flic documents of title relating solely to the tiust-piopeity. 
Every trustee has a light to ieimbur.se hintsell for all expenses piopeily 
incurred by him for the preservation of the tiust-piopeity. Any trustee 
may apply by petition to a Civil Comt for its opinion, adviee 01 direction 
in respect of the management of the tnist-pioperty. When his duties 
are completed, the trustee is entitled to have the accounts of his ad¬ 
ministration examined and settled ; and wlicie nothing is due to the bene¬ 
ficiary, under the trust, to an acknowledgment m writing to that etteet. 
The trustee may do all acts which aie leasonahle and pio]>ei tor the 
realisation, protection or benefit ol the tmst-]>ro]>eity. The tuistee has 
also the power to vary investments. The tmstce has also a light to 
pass a receipt in wilting for moneys received by him. Wheie a ileeiee 
has been made in a suit for the execution o! a tiust, the tiustee must 
exercise his powets in conformity with such decree 
7. The disabilities of Trustees. 

A trustee who lias accepted the trust cannot afteiwaids renounce n 
except with the permission of the Comt. A tiustee cannot delegate his 
office or any of his duties to a sti.mger. When then- aie moie tmstees 
tlian one, all must join in the execution of the trust. In the absent c of 
express directions to the contiary contained in tin' inslmment of dust, 
the trustee has no right to any ienumeration for his double, skill and 
Joss of time in executing tin* trust. A trustee should not use or deal 
with the trust propeitv for his own piolit. No duster whose duty 
it is to sell trust property should putchuse the dust pioprity. No 
trustee should become a moitgagee of the trust piopeily. 


8. The rights and liabilities of the Beneficiary. 

The beneficiary has a light to the nuts and piotits of the trust 
property. He is entitled to have the intention of the autlioi of the dust 
duly executed. The benefiriaiy has a light to inspect and take copies 
of the instrument of trust, the documents of title leladng solely t» the 
trust property, the accounts of the dust piopntv, etc I he bend,. iary, 
if competent to conduct, may transfix Ins interest, i lie benetir i.u v has 
a right to see that the trust pmpeitv shall he piopeily ptolected and 
administered by the du-tees. Whne the tn.stce wiongfi.lly mingles 
the trust propel tv with Ins own the benel,, i.try is entitled to a <haig, 
on the whole fund foi the amount due to him l.very poison to whom 
a beneficiary transfers his interest has the nght- and is suh,ect to the 
liabilities of the beneficialV m re-pec, of mh, mt.i.st at tie date of the 


dansfor. , _ 

9. The vacating of the office of a Trustee. 

The office of a trustee is vacated by his death or by his div.liaige 
from his office The trustee may be discharged flOlil Ins office by the 
extinction of the trust oi by the completion of his duties under the 
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trust or by appointment of a new trustee or by the Court to which a 
petition for his discharge is presented. On the death or discharge 
of one of several co-trustees, the trust survives and the trust-property 
passes to the others, unless the instrument of trust expressly declares 
otherwise. 


10. Extinction of Trust. 

A trust is extinguished when its purpose is completed or when its 
purpose becomes unlawful or the trust is expressly revoked. A trust 
created by Will may be revoked at the pleasure of the testator. A 
trust otherwise created can he revoked only with the consent of the 
beneficiaries competent to contract. 

11. Certain obligations in the nature of Trusts. 

An obligation in the nature of a trust is created in certain cases 
Where the owner of a property transfer it and it cannot be inferred 
that he intended to dispose of the beneficial interest theiein, the transferee 
must hold such property for the benefit of the owner. Where property is 
transferred to one person foi a consulerasion paid by another person 
and it appears that such other person did not intend to pay the considera¬ 
tion for the benefit of the transferee, the transferee must hold the 
property for the benefit of the person paying or providing the considera¬ 
tion. Where a trust cannot he executed tiie trustee must hold the trust 
property for the benefit of the authoi of the trust. Where creditors 
compound the debts due to them, and one of such creditors, by a secret 
airangement with the debtoi, gams an undue advantage over his co- 
cieditois, he must hold loi the benefit of such cieditors the advantage so 
gained. In any case where them is no trust, but the person having 
the possession of the property has not the whole beneficial interest 
therein, lie must hold the pioperty foi the benefit of tin- person having 
sueli interest. 1 he above-mentioned prisons must perform the same 
duties as regular trustees, although thev a.e not as such icgular trustees. 

1 he abovT rules of law shall not attect or nupau tin* lights of transferees 
in good faith for valuable coiwdriation 
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LAW OF INCOME-TAX 


1. Law Applicable. 

The law applicable m respect of income-tax is contained m the 
Indian Income-tax Act. Tins Act relates both to Income-tax ami 
Super-tax. The rates of Income-tax and Super-tax are pi escribed by 
the annual Finance Acts. The "assessee” means a person by whom in¬ 
come-tax is payable. See. 5 (1) prescribes the income-tax authoiities 
under the Income-tax Act and Chapter 11 -A lefers to the Apjrellate 
Tribunal. 

2. Charge of Income-Tax 

Where the annual F'mance Act lays down that income-tax shall 
be charged for any year at any into or cites, tax at the late oi i.ites 
shall be charged for that year in accordance with, and subject to the 
provisions of the Income-tax Act m respect of total income, piolits 
and gains of the previous year of every individual, Hindu I'mtivided 
Family, company and him. the “total income" of any person includes 
all income, profits and gains hour wlulevci source deliver! which are 
received or deemed to be icceived m India including any imnme which 
accrues out of India. Othei piovi.sions prevail if the assessee is not a 
resident in India. The meaning of the wools “lesnlenee in lit itisli India 
and “not ordinarily resident m Biitish India” is given in Sections 4A 
and 4H of the Indian Income-tax Ait 


3. Exemptions. 

Any income, profits oi gams falling within the following classes 
shall not be. included in the total income - 

(i) any income derived from property held undei trust ; 

(it) any income derived fiom business carried on, on belialt of a 
u’ligious or chantable institution; 

(Hi) the income of local authorities; 

(in) intoiest on secinilies which air held by or are the piopeity 
of any Provident Fund to whx h the J’lovident bunds Act 

Applies; 

Many special allowance, benefit, etc., speiially gianted to meet 
expenses incurred in perform .uk <* of duties of an office ; 

(ri) any receipts (not being r.rcipts aii-mg fmn. business or excrr.se 
of a profession, vocation oi occupation) which are of a casual 
and non-recurring nature ; 

(rii) agriculturat income , 

(vut) any income received by trustees on behalf of a recognised jnovi- 
dent fund. 

(ix) any income received by a Consul or Agent of a foieign state as 
remuneration for service in such rapacity. 
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4. Heads of income chargeable to income-tax 

The following heads of income, profits and gains, shall be chargeable 
to income-tax namely :— 

(a) salaries ; 

(A) interrst on sciuiities; 

(c) income from property ; 

(d) profits and gains of business, profession or vocation ; 

jc) income from other sources , 

(/) capital gains. 

(A) Salary shall include wages, annuity, pension, giatuitv, fees, 
commissions, or profits in lieu of salary, etc. Hut tax shall not be payable 
in inspect of any sum winch the axsessee is reunited to spend out of his 
lemuiiciation. 

(H> Interest on securities shall be payable by an assessee in res¬ 
pect of interest teceivable by him on any secuiityof the Central 
(.o\einment or Provincial Government, or on debentmes. 

(( } Income from property shall be payable in inspect of the bonafute 
annual value of propotty consisting of any buildings m lands appurtenant 
theieto, other than su< h portions of the propel ty which aie occupied 
by the assessee. The following allowances shall be made from income 
from propel ty 

(1) where Hie piopeitv is in occupation of the owner, oi wlieie it is 
let to a tenant and the owner has undei taken to bear the cost 
of upaiis. a sum eijuat to one-sixth of suli value, 

('-I) where the piopetty is in the oeeupatton of a tenant who has 
undei taken to hear cost of icpaii, the dilfcienee between such 
value and the rent paid by the tenant upto but not extending 
one-sixth of sin li value , 

(■'*) the amount of annual insurance premium m respect of the 
ptopet ty , 

(4) it the piopetty is subject to a moitgage, the amount of any 
inteiest on such mortgage; 

(5) any sums paid on account of land-revenue in respect of the 
property . 

(0) in inspect of collection elnnges, a sum not exeeetling the pres¬ 
cribed maximum , 

(7) allowances fot vacancies as allowed by the Act 
NOTE ■ - 

"Annual value" shall be deemed to mean the sum fot which the 
property might reasonably be expected to let from year to year. 
Provided that where the property is in the occupation of the owner for 
the putjHises of his own residence and the aforesaid sum exceeds 10 per cent 
of the total income of the owner, the annual value of the property shall 
be deemed to be 10 per cent of such total income. (For further details 
see, Act No. LXXl of 1950.) 
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(D) Profits and gains of business, profession or avocation, sh.iH 

be computed after making following allowances:-- 

(1) for any rent paid for tliepreroises in which buxines-, i> earned on ; 

(2) in respect of repairs, when* the assessor' is the tenant ot the 
premises and has undertaken to pay costs of n-paiis , 

(d) in respect of capital borrowed for business, the amount of 
interest paid : 

(4) in lespect of iiisiuance against lisk , 

(5) in ies]xct of current lejuirs to nuehineiv, etc,, 

(6) in respect of dcpieciation ot machinciv plant, etc ; 

(7) in respect of any mnehinciy oi plant winch has been sold ot 
discarded, the amount by which the- wiitten down value of 
the machinoiy oi plain exceeds the' amount foi winch the 
maclnneiy oi plant is actually sold <n its snap value, 

(8) sums paid foi land-lev c line, municipal taxes, etc,, 

(9) sums paid to employees feu bonuses, 

(10) had and doubtful debts , 

(11) any expendituie foi the pm poses ( ,f such business, piolcssicm 
or vocation. 

(K) Income from other sources means income, piohts and gain 
fiom sources other than those spccificed ahovc. Such income' shall bo 
computed aftei making allowance foi ,mv expcndiluie inn Titled solely 
foi the put pose of making or raining sue li income oi gain, piovided 
that no allowance shall be made cm account ot unv pnsoiul expenses of 
the tissessee. 

(F) Capital gains. Ta\ shall he ]iayahlc undci the- head "capital 
gains” m icspcct of any protit in gams ausuig tioin sale, exchange or 
transfer of a capita! asset effee (c<l aftei HI ,'(-•!() and befoie 1 4 -IS, 

5. Method of accounting. 

Income, ])iotits and gams shall he computed in ,uc oidancc with 
the method of acc.cmntmg icgulaily employed h\ the assessee ■ 

Provided that, if no method of accounting has been icgulaily employed, 

thi'll the computation shall he made upon sue li basis and ill such 

manner as the Income-tax Oflicei may deteimine. 

6. Exemptions of a general nature and in case of life assurance. 

The tax shall not he payable by an assessee - 

(rt) in respect of any sum which lie receives as a mcmbri of a 
Hindu undivided family , oi 

{/,) if a partner of an unregistered firm, in inspect of any portion 
of his shate in the profits and gains of the linn, on which tax 
has already been paid ; oi 

(c) in respect of any sums paid in respect of life' insurance policy 
taken out on the life of the assessee or his wife. 

But such exemptions cannot exceed one-sixth of the total income 
of the assessee. (For detailed provisions in this connection see sections 
14-15-15A -15 It-15C -16-17 of the Indian Income-tax Act). 
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7. Deduction at source and certificate by a company. 

Any person responsible for payment of salaries shall, at the time 
of payment, deduct income-tax and super-tax on the amount payable 
at a rate representing the average of the rates applicable to the estimated 
total income of the assessee. Similarly any person responsible for 
payment of interest on securities shall deduct income-tax but not super¬ 
tax on the amount of the interest payable at the maximum rate. The 
principal officer of every company shall, at the time of distribution of 
dividends, furnish to every person receiving a divided a certificate to 
the effect that the company has paid income-tax on the profits of the 
company. 

8. Return of income and assessment. 

The Income-tax Officer shall, on or before the 1st of May in each 
year, give notice by publication in the prescribed manner, requiring 
every person whose total income during previous year exceeded the maxi¬ 
mum amount which is not chargeable to income-tax to furnish, within 
sixty days a return setting forth his total income and total world income 
during the year. The Income-tax Officer may serve a notice requiring 
the assessee to attend at the Income-tax Officer's office and to produce 
any evidence on which such person may rely in support of his return. 
After hearing the evidence on the day specified in the notice, the Income- 
tax Officer shall hy an order in writing assess the total income of the 
assessee and determine the sum payable by him on the basis of such 
assessment. If the assessee fails to make a return required, the Income- 
tax Officer shall make the assessment to the best of his judgment and 
deteintine the sum payable and in the case of a lirm, may refuse to 
icgistei it oi may cancel its legislation, if aheady icgistered. In the 
ease of a icgistered him, the sum payable by thi* firm itself shall not be 
determined but the total income of each partner in the firm, including 
therein his shale of its income, shall be assessed and the sum payable 
by him on the basis of such assessment shall he determined. If any 
assessee sustains loss under nnv of the main head of income he shall be 
entitled to have the amount of the loss set-off against his income, profits 
or gains under any other head in the year. If at time of assessment 
it is claimed hy any mejnlier of a Hindu family hitherto assessed as 
undivided that a partition has taken place, the Income-tax Officer 
shall make such inquiry thereinto as he mav think fit, and if lie is so 
satisfied that the joint family property has been partitioned among 
mombeis lie shall record an yrdor to that effect All the members shall 
be liable jointly and seveialty for the tax assessed on the total income 
received by or on behalf of the joint family as such. Application may 
be made to the Income-tax Officer on behalf of any firm, constituted 
under an instrument of partnership for registration under the Income- 
tax Act. As for assessment in case of departure from the taxable terri¬ 
tories, see the provisions of sec. 24 of the Indian Income-tax Act. Sec. 
24 B prescribes provisions for tax of a deceased person payable by his 
representative. 
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9. Ndtioc of -demand. 

Where any tax or penalty is due, the Jncome-tax Officer shall serve 
upon the assessee a notice of demand in the prescribed form specifying 
the sum payable. 

10. Appeal against assessment. 

Any assessee objecting to the amount of income assessed or 
amount of loss computed or to amount of refund allowed may appeal 
to the Appellate Assistant Commissioner. The appeal shall be presented 
within 80 days of receipt of notice of demand and it shall he in prescribed 
form and shall be verified in the prescribed manner. The procedure 
■for hearing the appeal is prescribed under Sec. ai ol the Act. Any 
assessee objecting to an oidei passed by an Appellate Assistant Com¬ 
missioner tinder Sections 28 or 81, may appeal to the Apellate Tribunal 
within fit) days of the date on which such order is communicated to him. 
An appeal to the Apellate l'nlmnal shall he in the prescribed foim and 
shall be verified in the piesenbod jnuiniei and shall, except in the case 
•of an appeal refeiied to m See. 88(2) he accompanied hy a fee of h\. 100. 
The A])])ellate l'ribunal may, after giving both patties to the appeal an 
opjkntunity of tiemg lie.ud, pass such oidets theieun as it thinks lit 
and shall communicate any such mdeis to the assessee and to the 
commissioner. The jniweis of the Commissioner to revise the oiders of 
the income-tax ofliccis are mentioned in Sections 88A and 88 H of the Act. 
The procedure for assessing income that has escaped assessment is laid 
down in Section 84 of the Act. Chaptei V of the Act deals with "liability 
in special cases". Chapter VB of the Act deals with special provisions 
relating to avoidance of liability to income-tax and supei-tav. Chaplet 

VI pr< •si nhes the provisions for leeoveiy of tax and penalties. 

11. Refunds. 

If any individual, Hindu undivided family, company etc. satisfies 
the Income-tax Officer that the amount of tax paid bv him or on his 
behalf exceeds the .unount which is propellv < hargeahle under this Act 
for that year, lie shall he entitled to a lefutul ot any such excess. Chapter 

VII deals with provisions for lefunds, 

12. Super-tax. 

In addition to the income tax < haigeil for any Veal, time -hall 
he chaiged, levied and paid tor that year ill icspeet of the total income 
of the previous yeat of any individual, Hindu I'ndivided family, min- 
panv, local authority, unregistered Inin, oi othei association of persons, 
not being a registeied firm or memheis ol the association individually, 
an additional duty of income-tax known as "super tax" at the late 
laid down for that year m the Finance Act : 

Provided, that where under See, 28 (5) (/<) an unregistered fiun has 
been assessed in the manner applicable to a registered fnm, super-tax 
shall be payable by eaeli partner of the firm individually on his share in 
the income, profits and gains of the firm and not hy the firm itself; 

Provided further, that where, the profits and gains of an unregistered 
firm or other association of persons not being a company have been 
7 
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assessed to super-tax, super-tax shall not be payable by a partner of the 
firm or a member of the association, as the case may be, in respect of the 
amount of such profits and gains which is proportionate to his share. 

13. Total Income for purposes of Super-tax. 

The total income of any individual, Hindu Undivided Family, 
company, local authority, unregistered firm or other association of persons 
shall, for the purposes of super tax, be the total income as assessed for 
the purposes of income-tax, and where an assessment of total income 
has become final and conclusive for the purposes of income-tax for any 
year, the assessment shall also be final and conclusive for the purposes 
of supei-tax for the same year. 

14. Appearance by authorized representative. 

Any assessee who is requited to attend before any income-tax 
authority in connection with any proceeding under the Income-tax- 
Act may attend by a person authorised by him in writing in this behalf 
being a iclative ot or a person u'gularly employed by the assessee, or a 
lawyer or accountant or income-tax piactitioner. 

15. Statement of case to High Court. 

The assessee or the eonunissionei may, by application in the pres¬ 
cribed form lequiie the Appellate Tubunal to icfei to the High Court 
any question of law and the Appellate Tiilninal shall within 90 days of 
such application draw up a statement of the case and infer it to the High 
Com t. Where a tefeionee is made to the High Couit the costs shall be 
in the discretion of the Couit. 

16. Business Profits Tax Act. 

This Act imposes anothei special tax on income of companies. 
It is piovided that there shall, m respect of any business to which this 
Act applies, be chaiged, levied and paid on the amount of the taxable 
piotits during any chaigeable accounting period, a tax which shall be 
equal to sixteen and two-thirds percent of the taxable profits. The 
following .tie totally exempt fiom this tax'¬ 
ll) any profits which ate, undei the provisions of Sub-section (3) of 
section 4 of the Indian Income-tax Act, 1922, exempt from 
income-tax ; 

(/>) all profits from any business of life insuiance ; and 

(e) any sum paid to a business by or through the Central Govern¬ 
ment by way of bonus or subsidy. 

The Act does not apply to any business the whole of the profits of 
which am tie oi arise without the taxable teriitones where such business 
is carried on by or on behalf of a person who is resident but not ordinarily 
resident in taxable territories, unless the business is controlled in India. 

(Ad/I?—The Business Profits Tax Act, 1947, (Act XXI of 1947) Has 
further been amended by Act Xo. XLIV of 1947 and Act No. XLVIIl 
of 1948). 
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17. Rates of Income-tax. 

The following are the rates of income-tax laid down in Part I ot 
THE FIRST SCHEDULE of THE INDIAN FINANCE ACT. 1950 

(A) In the case of every individual, Hindu Undivided Family, un¬ 
registered firm and other association of persons, not being a case to 
which paras B or (' of this Part applies ■— 

Amount Hale* 

1. On the lust Rs, 1,500 of tota 1 income Nil. 

2. On the next Rs. 3,500 of total income Nine pies m rupee. 

3. On the next Rs. 5,000 of total income One anna and nine pies in 

rupee. 

4. On the next Rs. 5,000 of total income Three annas in rupee, 

5. On the balance of total income Four annas in rupee. 

Provided that the income-tax pavable shall in no case exceed half 

the amount by which total income exceeds sjvvilied limit. 

(HI In the case of every company — 

on the whole total income Font annas in the mpee. 

((') In the i use of everv local nuthonty and in evciy case in which 
under the provisions of the Income tax Act. income-tax is to be charged 
at the maximum iate 

on the whole total ini ome Finn annas in the mpee. 

( *jVi de ■—The same latex aie specified hv the Finamc Ait of 1951 with 
one alteiation n.unely that over and above income tax a suiehaige is to 
be levied which is one twentieth of the i.ue specified in this column. 
But no surcharge shall be levied on incomes where total income of a 
person, other than a Company, does not exceed Rs, 7,200 ) 

18. Rates of Super tax. 

The following aie the rates of supertax laid down in Pint II of 
THE FIRM' SCHEDULE of HIE INDIAN FINANt E ACT, 1950:— 

(A) In the ease of eveiv individual, Hindu Undivided Family, 
uniegistered liun and othei association of pci sons, not being a case to 
which any othei pan of this Past applies, - 

Amount Rule 

1. On the first Ks. 25,000 of total income Nil. 

2. On the next Rs, 15,000 of total income Tlnee annas in the lupee. 

3. On the next Rs. 15,000 of total income Fout annas in the rupee, 

4. On the next Rs. 15,(KM) of total income Six annas in the rupee. 

5. On the next Rs. 15,000 of total income Seven annas in the rupee. 

6. On the next Rs, 15,000 of total income Seven and a half annas in 

the rupee. 

7. On the next Rs, 50,000 of total income Eight annas in the mpee. 

8. On the balance of total income Eight and a half annas in 

the rupee. 

(B) In the case of every local authority :— 

On the whole of total income Two and a half annas in 

the rupee. 
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(C) In the case of an association of persons being a co-operative 
society (other than the Sanikatta Saltowners’ Society in the State of 
Bombay) for the time being registered under the Co-operative Societies 
Act, 1912, or under any law of a State governing the registration of 
Co-operative Societies:— 

Amount Rate 

1. On the first Rs. 25,000 of total income Nil. 

2. On the balance of total income Two and a half annas in 

the rupee 

(D) In the case of every company :— 

On the whole of total income Four and half annas in 

the rupee. 



CHAPTER XIX 

LAW OF TORTS 

1* Law applicable. 

The law of torts as administered in India is the English law as 
modified by Acts of the Indian Legislature. 

2. What is a tort? 

The term "tort” is the French equivalent of the English word 
"wrong” and of the Roman term "delict”. It was introduced into 
English Law by Norman Jurists. A tort is a civil wrong, independent of 
a contract, for which the appropriate remedy is an action for damages. 
The person committing a tort is called a tortjcasor, and his misdoing is 
called a "tortious" act. A tort is a sort of wrong but it differs from a 
crime. Thus a tort is a wrong which is neither a breach of contract nor a 
crime. It differs from a breach of contract as follows:—In the case of 
a tort the duty is imjxrsed by the law and is owed to the community 
at large. In the case of a contract, the duty is fixed by the will and 
consent of the parties, and it is owed to a definite person. In some 
cases an act may amount to a tort as well as a breach of contract. A 
tort differs from a crime as follows :—A toit is an infringement of private 
or civil rights of an individual. A crime is a breach of public rights 
and duties which affects the whole community. In a tort the wrong¬ 
doer has to compensate the in|ured party by damages; in a crime lie is 
punished by the State as a whole. An action may be both a tort ami 
a crime. 

3. The elements of a tort. 

An action will become a tort (a) if a person docs a wrongful act, 
(h) the wrongful a< t results in legal damage to another person, and 
(c) the wrongful act must be of such a nature as (ogive use to a legal 
remedy in the form of an action for damages. Thus it is not every damage 
that is a damage in the eye of law. The damage must be a legal damage. 
In the case of an infringement of a legal light, without any actual damage 
the injured ]>erson has a cause of action. Hut at trial and substantial 
loss without infungement of a legal light affords no cause of action. 
In certain eases no action will he unless actual or special damage is 
proved. A tort is a civil injuiy, but all civil injuries are not torts. 
The wrongful act must lie such for which there is a legal remedy. 

4. Malice. 

“Malice” is not a necessary mgiedient for an at lion fin tort. Malice 
in common parlance means ill-will, but in its legal sense, it means a 
wrongful -act done intentionally, without just cause or excuse. It is 
well settled that an act not otherwise unlawful cannot be made a< tionable 
by an averment that it was done with malice or evil motive. 

5. Intention and motive. 

When the doer of an act adverts to a consequence of his act and 
desires it to follow, he is said to intend that consequence. A man 
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cannot be held liable in damages merely lor his thoughts for no one 
knows or can prove the thoughts of another man. It is no defence 
to an action in tort to say that the wrong-doer did not intend to cause 
damage, if damage has actually resulted. Every man is presumed 
to intend and to know the natural and ordinary consequences of his acts. 

6. Malfeasance : misfeasance : non-feasance. 

"Malfeasance” means commission of an unlawful act. "Mis¬ 
feasance” means improper performance of some lawful act. "Non¬ 
feasance” means failure to perform some act which there is an obligation 
to perform. 

7. Who cannot sue for damages for torts? 

The following persons cannot sue for torts 

(a) A convict whose sentence is in force and unexpired and who 
is not lawfully at large under any license cannot sue for 
injury to property. Until 1921 certain offences in India 
entailed forfeiture of the property of the offender. But for- 
feituie has now been abolished except in certain cases. There¬ 
fore it would seem that a convict in India may himself sue for 
torts to his person and property. 

(/») An alien enemy cannot sue in his own rights. In India such a 
person can sue if permission of the Central Government is 
obtained. 

<c) A married woman could not sue under the English Common 
Law for tort unless her husband was joined with her as a Plain¬ 
tiff. Under the Married Women's Property Act she could 
sue in tort in all respects as if she were feme sole. The Law 
Kefoun (Married Woman and Tortfeasors) Act makes a similar 
provision. 

(d) Corporation. A corporation cannot maintain any action for 
personal wrong as for example libel charging the corporation 
with corruption. But a Corporation may sue for a libel affecting 
property or business. 

(c) An Infant cannot maintain any action for injuries sustained 
while it was in its mother’s womb. 

(/) An Insolvent cannot sue for wrongs affecting his property 
but lie can sue for personal wrongs, such as assault or libel, 
or seduction of a servant. 

8. Who cannot be sued for torts? 

The following persons cannot ho sued in tort 

(a) Foreign Sovereigns cannot be sued unless they submit them¬ 
selves to the jurisdiction of an Indian Court. 

(I>) Ambassadors and their families and servants cannot be sued 
for torts, unless they submit themselves to the jurisdiction of an 
Indian Court. 

(<■) Public Officials cannot be sued in their official capacity for torts 
committed by them or by their subordinates. But public 
officials may be sued in their private capacity for torts com¬ 
mitted by them. 
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(rf) Persons of unsound mind cannot be slu'd for torfs which involve 
fraud or malice. 

(c) Infants can be sued for torts but extreme youth may afford a 
good defence. A father is not responsible for the torts of his 
children. 

(I) Drunkenness is no excuse for a crime or a tort. 

!.i') Married Women can he sued in toil and it is not necessaiy to 
)oin their husbands as co-defendants. I'ntier the Law Ke- 
toim (Married Women and Tort feasors) Act a married woman 
is liable in respect of any toit and is capable of suing and being 
sued in tort as if she weie a /cwr so/c. In India, under the 
Married Women’s 1‘iojvrty Act a married woman to whom 
this Act applies may sue 01 be sued in toit just as a feme sole. 

(/i) Trade Unions. 1'i.ule Unions may be sued in then registered 
mimes jirovuled that the trade union against whom the action 
is brought is rcgistcied under the Indian Tiadc Unions Act. 

9. Felonious Torts. 

Formerly m Kngland it was lield that if an injuiy is both a civil 
wrong and a <rimo, the civil n-medy was susjiended until the jMity 
inflicting the injury had been pios*>,utcd lint in India tlieie is no law 
which requires an injuted jmson in an\ case to institute criminal pm- 
ceedings before bunging any action Im damages foi toils. 

10. Foreign Torts. 

Toils committed in a foieign c. antiy .tie triable in Indian (units 
il they fulfil the following conditions 

(;) The wiong must of such a diameter fh.it it would have 
been aitionable il i oinmilted in tins (cuuitry. 

{it) Die .ut must not have been justifiable by the law of the 
pla< e where it was committed. 

tin.) Die a< t complained of must not be a toll of a purely local 
natuie, stidi tii--s]).iss to land. 

11. Defences to an action for tort. 

(A) Acts of States. 

An Act of Mate is an act injurious to the jirison ol jnopeity of 
some jierson who is not at the rime of that act a subject of the Indian 
Government, and which act is done by a lejuevntative of the Govern¬ 
ment, civil or military, and is subsequently latilied by the Government. 

(B) Judicial Acts. 

Under tin* Judicial Offini’s Protection Act no judge, magistrate, 
collector, or any other person a< ting judic ially ran be sued in any ( emit 
for any act done by lorn in the discharge of his judicial duty, provided 
that he did the action in good faith believing himself to have jurisdiction 
to do the act complained of. The- -ante immunity is extended to mem¬ 
bers of Naval and Military ('ourts-Maiti.il and Courts of Inquiry, Arbi¬ 
trators, Jury-Men and Coroners. 
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(C) Executive Acts. 

Valid orders of a public authority form a good defence to a tort 
committed by its officers in executing them. Police Officers are protected 
in the performance of their executive duties by express legislative enact* 
ments. 

(D) Quasi*Judicial Acts. 

These are acts of Universities, Colleges, Committees etc. The 
rules of natural justice are that a man cannot be removed from an 
office or membership unless the persons exercising quasi-judicial powers 
have:— 

(i) acted in good faith; 

(it) given him a fair and sufficient notice of his offence ; and 

(iit) given him an opportunity of defending himself. 

(E) Parental Authority. 

Parents may inflict moderate and reasonable corporal punishment 
on their children. The authority of the school-master is the same as 
that of a parent. 

(F) Authorities of Necessity. 

The master of a vessel on the high seas or in a foreign port has 
disciplinary powers not only over the crew but the passengers also. 

(G) Authorised Acts. 

If the Legislature or the Government authorises the doing of an 
act no action can he maintained for that act on the ground that no 
Court can treat any action as a wrong which the Legislature or the 
Government has authorised, 

(II) Inevitable Accident. 

An inevitable accident is that which could not possibly be prevented 
by the exercise of ordinary care, caution and skill. It means an acci¬ 
dent physically unavoidable, fn this is also included what is known as- 
"an Act of God’’. 

(I) Exercise of Common Right. 

Tlie exercise of ordinaly lights for a lawful purpose and in a lawful 
manner is no wrong even if it causes damage. For example fair competi¬ 
tion is in itself no ground of action. 

(J) Leave and Licence. 

A man cannot complain of harm to the chances of which lie has 
deliberately exposed himself of his own ftee will. Thus the surgeon who 
amputates a limb and the foot-ball player oi boxer are protected. 

(K) Works of Necessity. 

I here are many cases in which individuals sustain an injury for 
which the law gives no action, as for example wheie private houses 
are pulled down to stop a fire. 

(L) Private Defence. 

Every person has a right to defend his own person, property, or 
possession against an unlawful harm. This may be done for a wife or 
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husband, a parent or child, a master or servant. But the force cm* 
ployed must not be out of proportion to the apparent urgency of the- 
occasion. 

(M) Plaintiff a wrong-doer. 

A Plaintiff is not disabled from recovering damages by reason of 
being himself a wrongdoer unless some unlawful act or conduct on his 
part is connected with the harm suffered by him as part of the same 
transaction. 

(X) Slight Harm. 

The law does not take account of tulles. Nothing is a wrong of 
which a person of ordinary sense and temper would not complain. 

12. Discharge of Torts. 

Where theic is a vested right for a toit it may be discharged as 
follows — 

(j) By the death of one of the parties. At common law executors 
or administrators of a person cannot maintain an action for ]>ersonal 
wrongs committed during his life tune. Thus at common law no one can 
recovet damages for the death of anothci. Under the 1,A\V REFORMS 
(miscellaneous provisions) APT, on the death of any ]x*rson all causes 
of action vested in him shall survive for the benefit of his estate except 
actions for defamation, seduction etc, The rights conferred by this 
Act are in addition to the lights conferred by the I A 1AL A(.( IDF.NTS 
ACT. Under the latter Act, if the death of a person is caused by wrong 
fill act, neglect or default, which would have entitled him to maintain 
an action and mover damages the paitv causing injury is liable to an 
action oi suit foi damages. 

At common law no aitiuii can he maintained against the executors 
nr admiuistrutois of the wrong-doeis when the cause of action is founded 
upon fort such as assault and intfeiy. false imprisonment etc. Undei 
the LAW REFORM ACT, on the death of a jktsoii all causes of action 
subsisting against him shall survive against his estate except actions 
(or defamation, seduction etc. Undei Act XII of 1855 an action may be 
maintained against e\e< utors and admunstiatois of any deceased person 
for .my worng committed by him in Ins lifetime provided such wrong is 
committed within 1 yeui befon* such j)eison's death. 

(/)) Waiver by election. When- the injured party has more than 
one remedy for a toit. and lie elects to puisne one of them, giving up 
the others, the othei remedi<-> ate waived and lie cannot pursue them 
it he fails m the one elected. 

(r) Accord and satisfaction. An accord is an agreement between 
peisons, one of whom has a right of action against the other, that the 
latter shall render and the former accept some valuable consideration in 
substitution for the right of action. 

(if) Release. A release i* the giving tip or discharging the right 
of action which a man has again-t the wrong-doer. 
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(e) Acquiescence. Where the injured party who knows that he 
has a right of action, neglects to enforce it for a length of time, the other 
party may fairly infer that he has waived or abandoned his right. 

(/) Judgment recovered. The cause of action in respect of a 
tort is extinguished by a judgment in a Court of Law. 

(/>') Statues of limitation. The period within which suits can be 
brought in Indian Courts against wrong-doers for obtaining redress 
are governed by the provisions of the INDIAN' LIMITATION ACT. 

13. Liability for wrongs committed by others. 

A person may he liable in respect of wrongful acts or omissions 
of another in three ways --(a) by ratification , (b) by standing towards 
the wrong-doer m a relation entailing responsibility for wrongs done 
by that poison , (r) and as having abetted the tortious acts committed 
by others. 


14. Ratification. 

A " :lrt ‘'one tor anothei person by a person not assuming to act 
foi Inmself, but for such other person, though without any precedent 

Shied bytm' V, ' r ’ ' 0m< ' S th ‘‘ aCt ° f th, ‘ I )rillci P a| . subsequently 

15. Liability by relation. 


A. Master and Servant. 

Tile mastei is answerable for wiongs done by the servant if they 

r;,' g ?''T " f ,lh ; though no express command 

oi piivity of the master be pioved. A master is under no responsibility 
■foi acts of the set v,mt whom he has temporarily lent to another person 
tile acts of the servant l>eing for the time being'beyond his control The 
question whether the se.vant is leally bent on ins master’s affairs or not 

0l rhC Wr ° ng " Uy |M * tho n«itural consequence of 

som tiling hi mg done by a servant with ordinary cate m execution of his 
truster s onlersand m such a ease the master is responsible for damage to 
tl.'" 1 1'’“/y- •'h'gligencu on the part ot the servant in itself does not 
exempt the nuLster from h.s liability. Hut the mastei is not responsible 
for any act which he lias not authorised or sanctioned or which the 
servant does m excess or mistaken execution of a lawful authority 
Hut a mastei is responsible tor a wilful wrong done bv the sen-ant 
piovided that the act is the act oi the seivant in the scope of his 
employment A master is also liable for the ruminal act of bis servant 
provided ,t is done by the servant in the course ot ins employe,u ' 
W hoove, commits a wrong himself, is liable for it himself and it is 

master U or another." '" ^ of h,s 

The liability of a master to his servant for injuries caused to the 
servant (luting service arises from common law THF KMPI OYFRS’ 
LIAH1UTV ACT and THE WORKMEN’S COMPELS VTfON WT 
Vnder the ( ommon Law a master is not liable for injury to the sen-ant 
caused by negligence of a fellow-servant engaged in a common cm- 
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ployment with him. Hut under the WORKMEN’S COMPENSATION 
ACT, the employers are under a duty to insure their servants against 
accidental injuries and death. 

A servant is liable to his master, though not to others, for the con¬ 
sequences of his non-feasance or wrongful omissions. 

B. Owner and Independent Contractor. 

If an independent contracts is employed to do any lawful act, 
and in the course of the wotk he ot his seivants commit some casual act 
or wrong, the employer is not answerable except in certain eases such as 
where the employer retains contiol ovei the contractor and jvisonally 
interfeies and makes himself a patty to the wrongful act or the thing 
contracted to be done is itself wrongful, or if the thing contiaeted to lie 
done is fiojn its natute likely to cause danger to otheis etc. 

C. Principal and Agent. 

A piincip.il is IkiuihI by all acts of his general agent hut the head 
of a Government Depnitment is not liable for the neglect or torts of 
officials in the department. 

D. Company and a Director. 

The ordinary piineiples of agency apply to companies which ate 
consequently liable foi negligence of then servants m torts committed 
by theii dneetors. Dnectois ate also personally tesponsible tor toils 
commited by them. 

E. Firm and Partner. 

A linn is liable for toils committed by a p.utner in the oidinaiy 
course of the business of the film. 


F. Guardian and Ward. 

(mardians aie not pci-cmally liable f,u toits committed by minors 
under tlieir < barge. 

16. Liability by Abetment. 

Ill actions for torts, those who abet the tuitions acts are equally 
liable with those who commit the wioijg, 

17. Remedies for Torts. 

The remedies for torts are either judicial or e\lia judicial. Judicial 
remedies consist of (1) tiling a suit for damages, (2) filing a suit for in¬ 
junction, and (3) and tiling a suit for sjxs ili. restitution of property. 

I aw will peimit no damages to lie iccovered excepting such as arc 

the direct consequences of the tort. When damage is too remote it 
means that the damage and the loss are not sufficiently ‘concatenated 
as cause and effort”. Damages may be (tj contemptuous, (2) nominal, 
(3) substantial or ordinary and (4) exemplary or vindictive or red i- 
butory or punitive. Similarly an injunction may bo (1) interim or 
(2) temporary (3) or perpetual or (4) mandatory. The right to mi 
injunction is governed by the provisions of the SI EC 1 h ID RLLIL1 ATI. 
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18. Assault and Battery. 

An assault is the unlawful laying of hands on another person, or an 
attempt or offer to do a corporeal hurt to another, coupled with an 
apparent present ability and intention to do the act. Actual contact 
is not necessary in an assault, though it is necessary in a battery. Mere 
words do not amount to an assault. 

A battery is the actual striking of another person, or touching him 
in a rude, angry, or insolent manner. A battery includes an assault 
and it is distinguishable from an assault in the fact that physical contact 
is necessary to accomplish it. 

Assault and battery may be justified in the following cases 

(I) Defence of persons. 

(II) Defence of property. 

(III) Expulsion of tress-passei. 

(IV) Re-taking of goods. 

(V) Lawful correction. 

(VI) Leave and licence. 

(VII) Preservation of l’ublii Peace. 

(VIII) Legal process. 

19. False imprisonment. 

False imprisonment is a total restraint of the liberty of a person, for 
however short a time, without lawful excuse. To constitute this wrong 
two things must tie pioved :— 

(a) The total restraint of the liberty of a person. 

( b) The detention must be unlawful. 

It is not necessary that a man's person should be touched. A 
wrongful arrest by a private poison or by a public officer will also con¬ 
stitute. false imprisonment. The airest is wiongful if it is made without a 
warrant or by an illegal warrant, or by a legal warrant executed at an 
unlawful time. 

20. Defamation. 

liveiy man has an absolute light to have his reputation preserved 
inviolate. 'This tight of reputation is acknowledged as an inherent- 
personal right of every person. The wrong of defamation may be com¬ 
mitted either by writing or by spoken words. The former is known as 
“libel”, the latter is known as “slander'’. Thus libel is a written, and 
slander is a spoken, defamation. 

In order to found an action for libel it must be proved that the state¬ 
ment complained of is (1) false; (2) in writing; (3) defamatory; and 
(4) published. 

Any words will lie deemed defamatory which 

(a) expose the plaintiff to hatred, contempt, ridicule, or obloquy, or 

(f>) tend to injure him in his profession or trade, or 

(c) cause him to be shunned or avoided by his neighbours. 

Communicating defamatory matter to some person other than 
the person of whom it is written, is publication in its legal sense. 
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As in the case of a libel, in order to prove slander it must be proved 
that the words complained of are (I) false, (2) defamatory. (3) published 
by defendant, and (4) some special damage has resulted from their use. 
Thus special damage must appear to be the natural consequence o( the 
words spoken, as for example the loss of a customer, the loss of a job etc. 
An action for slander may be maintained, without proof of special damage, 
in the following cases :— 

(i) If a criminal offence be imputed to the plaintiff. 

(n) If a contagious or infectious disoider, tending to exclude the 
Plaintiff from society, be imputed to him. 

(in) If any opinions imputation be made, affecting the Plaintiff 
in his office, profession, trade, or business. 

(if) If the Plaintiff is a woman or a giil, and the words impute 
unchastity or adultery' to her. 

Abusive language which merely amounts to an insult is not action¬ 
able. But abusive language which is both insulting and defamatory 
is actionable. In the latter case an action lies even without proof of 
special damage. The defences to an action foi damages for defamation 
are as follows 

(i) justification l>v truth ; 

(u) fair and bonalide comment ; 

(m) privilege. 

The truth of defamatory words is a complete defence to an action for 
libel or slandei though it is not so m a ruminal tiial. Similarly a fair 
and Imnafidt’ comment on a matter of public interest is no libel. Privilege 
is of two kinds (1) absolute, and (2) qualified. Occasions absolutely 
privileged .lie as follows (,i\ parliamentary pioc ceilings ; (h) judicial pro¬ 
ceedings, (i) mihtaiy and naval pnx codings , (d) state proceedings. 
The following aie the cases of qualified piivilege-— 

(ti) wlu'ii ciicumstames are such as to cast on the defendant the 
duty of making the I'uimmmii ation to a thud party ; 

(h) commuilKatloiis made ill self defence; 

(r) when the defendant lias an interest in making the communi¬ 
cation to a thud prison and the thud person lias a corrosjxmding 
interest in rei riving it , 

(d) communications made to prisons in public ]wisition for public 
good ; 

(r) fail and unpaitial reports of proceedings in parliament or a 
court of law oi the proceedings of any public meeting. 

21. Malicious Prosecution. 

Malicious prosecution is tin- maliwous institution against another 
person of unsuccessful ruminal or bankiuptry or liquidation proceedings, 
without reasonable or probable cause. In an action for malicious prose¬ 
cution the Palintiff must prove — 

(i) That he was prosecuted by the Defendant. 

(it) That the proceedings complained of terminated in favour of 
the Plaintiff. 
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(Hi) That the prosecution was launched against him without any 
reasonable or probable cause. 

(iv) That the prosecution was instituted with a malicious intention, 
(r) That he has suffered special damage, when the proceedings 
are other than criminal proceedings, unless the proceedings 
are such as from their very nature are calculated to injure 
the credit of the Plaintiff. 

22. Malicious Civil Proceedings. 

An action for damages will not lie for maliciously and without rea¬ 
sonable and probable cause instituting an ordinary civil suit; because 
the successful defendant is always awarded his costs. But such a suit 
will lie if there is damage to credit or reputation. Section 35-A of 
the Civil Procedure Code provides for compensatory costs in respect of 
false or vexations claims. 

23. Abuse of legal process. 

To put into foice the pioeess of the law maliciously and without 
any reasonable and probable cause is wrongful. Section 95 of the Civil 
Procedure Code gives a summary remedy to the defendant to get com¬ 
pensation where an anest or attachment before judgment has been 
wrongly obtained. Malicious arrest is wilfully putting the law in 
motion to effect the arrest of another, under civil process, without 
reasonable and probable cause. Wlieie a person maliciously and without 
reasonable and probable cause, by means of civil proceedings, procures 
execution oi distress against the propeity of another, an action will lie 
against him tor damages. 

24. Seduction. 

Maiital lights include the light of a husband to the society of Ins wife, 
and the right to the exclusive possession and contiol of her person. 
According to the common law a husband has a tight of action against 
any one who entices away, m harbours his wife, or peisuades her to 
live separate from bun without a sufficient cause. In regard to cases of 
"criminal conversation” (adultery) the action rested upon the same 
ground as that of enticing the wife away fmm luu husband. This action 
was abolished by an Act of Parliament and tedress turned over to the 
Divoice Court. The common law allowed a husband to bring an action 
for physical injury caused to the wife. In an action for adultery, the 
damages are always exemplar}'. The amount of damages is not to be 
measured bv the co-respondent's wealth, but by the injury which the 
husband has sustained through his act. A petition for damages is 
independent of, anil not ancillary to a petition for divorce. Parents 
have a right to the custody and control of their children and to the produce 
of their labour till they arrive at the age of majority. The foundation 
of the action by a father to recover damages against the wrong-doer 
for the seduction of his daughter, has been placed, upon the loss of 
service of the daughter, in which service he is supposed to have a legal 
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right or interest. Every person who maliciously interrupts the relation 
subsisting between master and servant:— 

(0 by piocuring the servant to depart from his master’s service ; or 

(if) by harbouring and keeping him as servant after lie has quitted 
the service, and during the tune stipulated for as the period 
of service ; 01 

(fifI by treating or confining him in such manner that he is tendered 
incapable of pci forming his work ; 
commits an actionable wiong. 

25. Right of business or exclusive office. 

Where a violent ot malicious not h done to a mail’s occupation, 
profession, or way of getting a livelihood 01 there is an invasion of an 
exclusive right to an office m dignitv to which emoluments are attached, 
there will be a ground f<u action foi damages. 

26. Wrongful dismissal of a servant. 

An action can l>e maintained bv a seivant who is wrongly dismissed' 
but dismissal is justifiable if misomdiut on the j».ut of the servant 
is gi.ive. A (iovenuiiiuit-servanl who holds oflue at the pleasure ol 
the (ioveiiijneut is liable to be disi bulged at any time without notice 
oi leason assigned. Hut this is sub|eit to statutoiy exceptions. 

27. Trespass. 

Tiespass to land is an unwauant.ible entiy ti))oii the land of 
anothei.oi any dmvt and immediate act of intoiietoiiee with the pos¬ 
session of land. 1 res]i.iss to land is also an offence under the Indian l’etial 
Code. Tiespass may be committed (lj bv eiitenng n)*on the land of the 
plaintilf, or (2| by icmainiiig there, oi (,'t) l>v doing an .ut affecting the 
sole jmssession of the ]>laintitl 1’veiv iontiimame ol a tiespass is a 
flesh tiespass, and an action may he biought in inspect of it, Tiespass 
by a man's cattle is dealt with sumlaily to tiespass committed by himself. 
The peison whose land is tiespassed upon may (I) bung an action for 
tiespass against the wrong-doet , oi (2) fonilily defend his possession 
against a tiespassei ; ot (H) fonthlv eject lnni. The defendant may plead 
that lie was justified by ptrs< iijition, oi that he had leave and license, or 
that he had authority ol law, oi that it was an ait of neiessitv oi self- 
defence. When entry' oi license is given to any' one by law, and lie 
abuses it, he becomes a tiespassei ,ih uutui, and las misconduct 
relates back s () as to make In- original ad tortious. 

28. Dispossession. 

Disjiossession or ou-tei is wrongfully taking possession of land 
from its rightful owner. The party dispossessed could bring an action- 
to recover possession of the land 

29. Injuries to reversion. 

Whenever any wrongful act is necessarily injurious to the reversion 
to land, or has actually been injurious to the reversionary interest, the 
reversioner may sue the wrong-doer. 
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30. Waste. 

Waste is destruction or damage to houses, gardens, trees etc. 
Whatever does a lasting damage to the freehold is waste. A tenant 
holding under a lease of a permanent character has no power to make 
excavation of such a character as to cause substantial damage to the 
property demised. 

31. Wrongs to easements. 

Every proprietor of land is entitled to such an amount of lateral 
suppoit from the adjoining land of his neighbour as is necessary to sustain 
his own land in its natural state. This right is not an easement but a 
right of property. Similar rights include the right of vertical support of 
land by subjacent land, when surface and subsoil are vested in different 
owners, right of support of buildings by land, right of support of buildings 
by buildings, support of land and buildings by water, and riparian rights. 
A riparian right arises from the right of access to a stream which land- 
owners on its banks have by the law of nature. Lastly we come to right 
of air and light. Access and use of light and air to and for any building 
maybe acquired under the Indian Easements Act. The right to air is 
coextensive with the right to light. An owner of ancient lights is entitled 
to sufficient light, according to the ordinary notions of mankind. The 
right to light may he acquired by grant or covenant or by prescription 
under the Indian Easements Act. In cases of infringement of light and 
air, an injunction may he granted to prevent the obstruction. 

A right of way is a right to pass over the soil of another person 
uninterruptedly. A light of way may be created by express grant, or by 
immemoual custom or necessity, or by prescription. Any wrongful 
interference with a right of way constitutes a nuisance. A right to 
privacy may he acquited in virtue of a local custom or grant or special 
permission. The law does not recognise the right of prospect or a view 
from a house as a right in the nature of an easement which can belong to 
anybody as of right. In case of injuries to easement rights, the injured 
paity may sue for damages or for an injunction. 

32. Trespass to goods. 

Trespass to goods is an unlawful distui bailee of the possession of 
the goods by scizuie or removal or by a direct act causing damage to 
till' goods. 

33. Trespass ab-initio. 

A person who lawfully takes a chattel, hut afteiwards abuses or 
wastes it, renders himself a trespasser ah mitm. 

34. Conversion. 

Conversion is wrongful dealing with goods. It may be committed:— 
(a) when property is wrongfully taken ; 

{h) when it is wrongfully parted with ; 

(c) when it is wrongfully sold ; 
t< i) when it is wrongfully retained ; 

(c) when it is wrongfully destroyed ; 

if) when there is a denial of the lawful owner's rii>ht. 
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35. Slander of title. 

Slander of title jeronsisD of a false, maheious statement in writing, 
printing, or by word of mouth, injurious to iinv peison's title to property, 
whether movable or immovable, and causing sjiecial d.unage to such 
person. 

36. Slander of goods. 

Slander of goods consists oi a latse statement, dispaiagmg a man's 
goods, puhhshed jnahi iousl\, and c ausing lnnis]vual damage. Tins is 
also known as "trade libel". I n maintain an action lot should of goods 
it IS necessar) in piove — 

(a) that the defendant dlspaiaged tile plaintiff's goods, 

[h I that siu h dispaiagement was false, 

■ rl that it was made mahciousK , ami 
;•/) that sj) Sll ,d damage has insulted theniiy 

37. Maintenance. 

If a poison ago es to maintain a suit m whu h lie has no mteiest, the 
1 'ioi'eeding is known as numb naiic o \n ai tioii |oi damage s foi main¬ 
tenance will not he m altsdr e ol pionf ot spec t.d damage; 

38. Conspiracy. 

A conspire \ i- an unl.twlul i omhmaiMt ; t of two oi mote pd~mis to 
do that which is <onti.uv to law. m to do that whnh is wioneful and 
harmful tow.ods .mothei jk isoii oi to e.uix out an object not m tlsel! 
unlawlul by unlawful means. I he imue .u t ol conspit.ny is not tin* 
subject cj| ,i ci\ il action lo sustain an action special damage must 
lie pioved. A i oinlimatioii among biddds.n an auction, hot to hid 
against rue b other doc s met gt\r us to an .ntioit, 

39. Patent. t 

A )>.itc nt is a jui\ ilegc gi.mled hv < mvitninc nt to the hist muntoi 
ol an\ new nnuiulac tun m imdition that be and Ins liicnsiCs shall 
have 1 In* sole light, dining a < < 1 1 a 111 pdlod, of making and vending 
sin h maniif.ii tui.t:; eu iminlimi An a> Inm foi bleach of a pafuit may 
he mainlaim d timid flu Indian I’abnls and Designs ,\ ( t 1 he peison 
infringing a pate nt will in liable lo an at lion foi damages and an lupine 
1 ion, 

40. Copyright. 

Copyright is the sole and exhaustive hlidtt of punting, oi otlieiwise 
multiplying, i opu s .mv book. A mpynghf < sots m hooks, lettds, 
lei tiiie«, <ham.itic wotks, musical weak', and woiks of art. Hut tilde 
is no (-oj)vnght in an idea lou an intellectual weak to lie capable 
of protection as copyright, if is iiccessaiv that 

(a) It must be innocent, i it must util lie seditious, immoial, 
blasphemous, or piofessmg to bo wlial it is not ; 

(b) it must lie of a literary value, 

(c) It must he oiiguul. A very small degree- of originality is suffi¬ 
cient to constitute a person an authoi. 


8 
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A person infringing a copyright may be proceeded against by a 
civil action or criminal proceedings. 

41. Trade-mark and trade-name and property-mark. 

A trade-mark is some symbol consisting in general of a picture, 
label, word, or words, which is applied to a trader’s goods, so as to dis¬ 
tinguish them as his from similar goods of other traders. A trade-name 
is either the name of the manufacturer of goods or some name by which 
the manufactured goods have become generally known. There is a 
kind of property in such a name, and interference with it will be restrained 
by the Court if there is a prospect of injury to the owner of it. The 
distinction between a trade-mark and a property-mark is, that the 
formei denotes the manufacture or quality of tile goods to which it is 
attached, and the latter denotes the ownership of them ; or more briefly, 
the former concerns the goods themselves, the latter the proprietor of 
them. The plaintiff is entitled to claim damages for infringement of 
tiade-inark, or trade-name, and he may also he entitled to an injunction. 

42. Negligence. 

Negligence is the bieaeh of a duty caused by the ommission to do 
something which a reasonable man, guided upon those considerations 
which ordinarily regulate tin* conduct of human affair-., would do, or 
doing something which a prudent and leasonable man would not do. 
The standard of cate by which to determine wliethei a person has been 
guilty of negligence is the conduct of a piudent man m the particular 
situation , the amount ol cate, skill, diligence <u the like, varying ac¬ 
cording to the particular ease. Negligence may lie (1) gloss negligence, 
(2) ordinary negligence, or (3) -light negligence 

Whoever 1 does any art, whether negligently ol not, on or with his 
own pioperty, wheieby damage is done to property of another, is held 
responsible foi it. Hut wheie the ownei ot land, without wilfulness 
or negligence, uses his land m the oidinary nninnei of its use, though 
mischief should theiebv be. occasioned to his neighbour, he will not be 
liable in damages. Hut if lie biings upon ins land anything which would 
not naturally come upon it, and which is in itself dangerous, lie will be 
liable in damages foi any mischief theieln occasioned, flic person 
whose glass or com is eaten away by the escaping cattle of ins neighbour, 
ot whose mine is flooded by the water from ins neighbour's reservoir, 
is damnified without any tault of his own and it is therefore reasonable 
and ]ust that the neighbour should be obliged to make good the damage. 
But a pel son is not liable if damage is occasioned by an Act of God, or 
wrongful act of a third party, or plaintiff’s own default. The care and 
duty of the owner of the propei t v varies, being lowest towards a trespasser 
and highest towards an invitee. A trespasser is one who enters without 
peunission. A licensee i- one who enters under a license. An invitee is 
one who enters by an invitation. To make a landowner liable for injury 
to children on his land, it must he proved that he expressly or impliedly 
invited them on to his land, and either did an act which caused damage 
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with knowledge that it might injure them, or knowingly permitted the 
existence on his land of a hidden danger or trap. 

Where it is evident that jhtsoiis hold themselves out to be persons 
of skill, they are IxhiihI to exercise skill. It is not enough that 
the defendant- have acted fow /fife and to the best of their skill and 
judgment. The practice of a profession, art or calling which, from 
its nature, demand- some special skill, ability, and experience, carries 
with it a representation that the person piaotising or exercising it pos¬ 
sesses, to a reasonable extent, the amount of skill, ability, and experience 
which it demand-. Ills dutv is to use such cate as would he used by 
others in the -.one piofe—ion. Sueh poisons ate bound to conduct 
themselves m a skilful nunnei. Of this i lass ,ue the following persons :— 

(1) Directors of companies 

(2) t arriets. 

(3) Physician- and -ingoons 

(-H Ntliutoi- 

(.S) Hanker-. 

(til Manul.n tiiiei- 

43. Keeping of animals. 

If from tin 1 expciieine nl mankind a pattiiul.u t lass of annuals is 
dangerous, a poison who keips one ol the < lass takes the Hsk of any 
damage it ma\ do even thorn’ll that juitn nl.ti annual is tamed. If tho 
animal kejn In longs to a i lass wiudi, a.. online to the expel lence of 
mankind, is not dangemu'. and not hkolv to do mischief, and if the 
el,is- is dealt with by mankind on that looting, a jieison may safely 
keej) su, !i an anijild, unle-- h. knows that the jiattiitil.il animal that 
In keep- i- 1 1 k< l\ to do mi-i luej \ lion, a duel, a bear, a wolf, a monkey, 
and an i leph.tnt ale I’g.ud’d a- -avage .mmi.lls Sheep, horses, 
oxen dog- r(i ,, an not i oti-itIei< <1 as savage animals 

44. Keeping of dangerous goods. 

In tin i use nl arti’li' dangenms in themselves theie is a particular 
dutv to take ptnaiilion tin|>■ >s. d upon those who send foitli oi install 
sit’ll .11 tides when It Is liejiss.tiih the (Use tll.lt otliei [l.trties will COllte 
within then pmxunitv the dutv being to take jue< aiilnm, it is no 
t \t use to -.tv that the .t” ident would not have hop|>enc<l unless some 
other agem y than that ol the ilefendant had inteinieddletl with the 
matter. It, howiwt, the pioxunate c.ttt-e of the accident is not the 

negligence of the defendant. Imt the lonscioiis ,ul of another's volition 
then he will not be liable. 

45. Contributory negligence. 

Contiihutory negligence is negligence in not avoiding the couse- 
(jtiences ati-ing from tin negligent^ of some otliei jnuson, when means 
and opportunity are afforded to do so. The doctiine of contributory 
negligence rests upon the view that though the defendant has in fact 
been negligent, yet the plaintiff has by his own carelessness severed the 
causal connection between the defendant's negligence and the accident 
which lias occtirn d ; and that the defendant’s negligence accordingly is 
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not the true proximate cause of the injury. But incio negligence or want 
of ordinaty care or caution would not disentitle the plaintiff to recover 
damages. The onus of proving affirmatively that there was contributory 
negligence on the part of the person injured icsts upon the defendant. 

46. Nuisance. 

Nuisance is the doing of any action to the hurt oi annovuncv of the 
lands, tenements or hereditament of another, and not amounting to a 
tiespass. A prison is guilty of a public nuisance who does any act, oi¬ 
ls guilty of an illegal ommission, which causes any common injury, 
danger or annoyance, to the public or to the people in genetal who dwell’ 
or occupy property, in the vicinity. Private nuisance is tie- using or 
authorising the use ol one’s property, or of anything under one's control, 
so as to injuriously affect an owner or occupiei ol property by physically 
injuring his property oi by mtei fermg mateiially with his health, comfort 
or convenience. 1 belt* is a distinction between an at tion foi .t nuisance 
"• icspect of an act jnodut ing a matciial injmy to piojieitv, and one 
brought in iesjK'ct ol an act |ii'odti< ing jiersonal diseomtoi t. Tift ]>■ isonal 
inconvenience and liltei leience with one's enjoyment, one’s Mine;, one’s 
jiersonal lieedojn, must undoulitedly dejiend greatly on the up um-tnnces 
of the Jilate wheie the thing complained ol actually Oeeuis. I; mail 
lives in a town, it is neeessaiy that lie should subject hiinst l! to the 
consetjuenees of those opeiations of trade which mav he eaniui on m 
Ins immediate locality, winch are actually nee ess,hy |,,i t; .,i. and 
Commerce, and also tor the enjoyment ol piopeitv, and fm ! ■ t•( 1 1 
of the inhabitants of the town and of the public at laige, 1* a man 
lives in a sheet where then- ate numeious shops, and a shop i- opened 
next door to him, which is can led on in a lair and le.isonahle \\ U e | Kls 
no gicnind for icunplaiiit. because to himself indii nlu.dlv tlieie may anse 
much diseoinfoi t horn the hade c allied cm m that shop. But v hen an 
occupation is earned on by one jieison in the nuglibcmi hood c . notlu-r, 
and the lesiilt ol that tiade oi oc c ujiatnm or busm-gs- is ,t mar ■ i injm v 
to jliojlei ly. then tllele a 11 si's ,i chllei cut consul) I.it loll blnis d. cl, m c’e 

of harm, in an aetnm loi jieisonal diseomtoit, must be gieatu tl m ,m 
action lor mjiiiy to jiiopcity. Smoke', noise and offensive ■ demis, 
although not injuiious to liealth, mav constitute' a nuisauc * In one 
ease the constant daily imging ol a jieal ot heavy lu lls in a liou-c mtuallv 
adjoining a pnvate icsideiice was held to he an aetnm.ihle nuisance i.nd an 
injunction was granted to lestiam it. The icmedies hit private mu-unces 
arc' abatement, that is iejnov.il ol the nuisance bv the ]>ai lv injured 
without reeouis,- to legal pox eedmgs, (2) ac tion lor damage - .mil (3) 
injunetion. 

47. Fraud and misrepresentation. 

In ore le i to sustain an actum ot deceit, then- must he pi oof! .fraud 
anti nothing shoit ol that will suffice, hiaud is juoved wlten it shown 
that a lulse lejiresentaticm has been math' (1) knowingly, or (2* without 
lielief in its tiutli, or (d) tccklessly and indiiteientk as to whether it bo 
tme or false. Thus to create a right of action for deceit tlieie must lie a 
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fraudulent repiesent.umn . and a it-pivsentation in tinier to Ik- fiautlulont 
must bt- oi:o— 

in which i' untuir in fat t 

fit; whuh tin tit leiulant knows t.i be imtnie oi is indifferent to 
its until 

itt. whklt u.ts intended m . alt ulateii to iiultne tile (il.iilltlll to 
.a t ujHm it anti 

,r whit'll tin jiiaiutlit at Is ujitin ami suiit ttlania^tv tlii-teln . 

48. Torts founded on contracts. 

linn are t' lt.mi i law ol ui|mits wlmh he on the Ittinlei l.llltl 
between ■: eoiltl.lt t ami a loll When- the same l.uts i;i\ e list’ to a 
lire,ieh t t , . ,titia, i ,,i R | abo , onstilun a toiI the mimed pat tv mav either 
silt- 111! tie hle.lt h ,l! t t tl it I at f ol Jll.i\ tile a suit lol 1 ft oven I If) tl. Ullages 
toi the ton. A bnat It ot iniittait beluttii the t t mti aetlllft jut Ilfs 
will not enable a su.tntvi to sue one o! the |Mities l,u the injury tlone 
to him ti.iouah tin tut a, h. Damages m an attioii ot toil tounded 
il]>oii t ttjifj.it t jni|s( In i -t m i a 1 1 tl in ! In saint \t.t\ as diet an- estimated 
in a bn ecb ot ointi.n 1 
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1. Law applicable. 

The law applicable in respect of crimes is contained in the Indian 
Penal Code. 

2. Punishments. 

The punishments to which often din's are liable under this Code are - 

(a) death ; (b) transportation ; (c) penal servitude; (cl) imprisonment 
which may be ngorous or simple ; (e) forfeituie of property ; and (/) fine. 

3. General exceptions. 

Nothing is an olfence which is done— 

(a) by a person who is bound by law to do it ; 

(b) by a Judge when acting judicially ; 

(c) by a person who is justified by law in doing it; 

(d) by accident or misfortune; 

(e) by a child under 7 years of age , 

()) by a child above 7 but below 12. who has not attained sufficient 
maturity of understanding to judge of the nature and con¬ 
sequences of his conduct ; 

(ft) by a peison who at the time of doing it was of unsound mind m 
intoxicated: provided that the thing which intoxicated him 
was administered to him without his knowledge; 

(h) in good faith and for benefit of injuied party and with his 
consent ; 

(!) which is done under threats ; 

(./) which is done in the exercise of the light of private defence. 

4. Abetment. 

A person abets the doing of a tiling who instigates any person 
to do that thing ; or engages with one or more persons in any conspiracy 
for the doing of that thing ; or intentionally aids, by any act or illegal 
ommission, the doing of that thing. Such a person is known as an 
"abettor”. (.T/so see Sections 107-120. I.P.C). 

5. Criminal conspiracy. 

When two or more persons agree to do or cause to be done — 

(a) an illegal act, or 

(/') an act which is legal by illegal means, 
such an agreement is designated a criminal conspiracy. 

6. Offences against the State. 

Offences against the state are as follows •— 

(а) waging war against the State ; 

(б) collecting men, arms etc. to wage war against the State; 

(c) causing by words or signs or attempting to bring into hatred or 
contempt the Crown or State ; 
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(if) waging war against a friendly Asiatic Power; 

(<’) aiding a State prisoner to escape, etc. 

The maximum sentence is death for some of these offences. 

(Also see Sections 121-1 AO, I.P.C.) 

7. Offences relating to army, navy and air force. 

Whoever abets the committing of mutiny by an officer, soldier, 
"allot or airman, m the Army, Navy or Ait Foice, shall, if mutiny he 
committed in consequence of that abetment, be punished with death or 
transjiortation for life or imprisonment of eithci description for a term 
which may extend to 10 \e,us, and shall also he liable to tine. [Also 
see Sections i.Hl-NO, I.l'.C.) 

8. Offence* against public tranquillity. 

An .Lssembly ol live oi moie person is <K-ignated as an "unlawful 
assembly” if the common object of smh peisuns is, -- 

to) to oveiawe by innun.il foice oi show ol cnmniul force, the 
t initial oi Provincial (ioveimnent oi anv public seivant ; 
d>) to resist execution of any law or legal ptocess ; 

(c) to commit anv mischief or i umin.tl tn-pass, or oilier ollerne ; 
if] by means of i riminal force to compel anv person lo do wli.it In¬ 
is not legally bound to do, or omit to do what lie is legally 
entitled to do 

Whoever is a jnemln i ol an unlawful .r^'t jnblv. "hall he punished 
with imprisonment for a term extending to months or with line or 
both. (I'or other offences <>/ this sot/ seif Sections 1-11-160, f.l’.l ) 

9. Offences relating to public servants. 

Anv public servant taking gratification (buln) sirall lie punished 
with miprisomm nt extending uplo H jcuis or wilh line ot both, {for 
other offerin' s' of this sort sec Sn/ions ltd 171, / I’.C.) 

10. Offences relating to elections. 

Offences ill respec t of elci lions ate as follows 
(,il giving a bribe lo a voter , 

(A) inteiferillg with free cxewise of voting; 
fcl voting in name of another pci-on , 

(A) publishing a false xtabimnt in rniiiin ti<m with an election ; 

(C| falling to keep eleifion .mounts, etc. 

(For further offences o/ this dass see Sntwns I71A171 I, /, I'.C.) 

11. Contempt of lawful authority of public servants. 

Offences iii contempt of lawful authority ol public servants are as 

follows :— 

(a) absconding in owlet to avoid service of summons; 

It,) preventing service of summons ; 

(c) non-attendance in obedience to an order from public servant ; 

(d) intentionally ommitling to furnish information to any public 
servant required by law ; 

lc ) furnishing false information to a public. servant ; 
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(/) resist mg taking of property by lawful authoiity of any public- 
si rvant ; 

(g) obstructing sale of property offered for sale by authority of 
public servant , 

ih) obstructing public servant in discharge of his public functions ; 
(i) giving a threat of injury to any public servant, etc. 

(/'or Jitrllu’r nf/c’Hii's u/ Hit s c/uss tnn/ /liar [uinislimatl sre Nations 172-190 

i. 

12. Offences against public justice. 

Whoevet intentionally gives false evidence in a judicial pioceeding, 
oi lain nates lalse evidence shall be punished with imprisonment ot 
oitlicr description lor a term whir It max extend to 7 years, and shall 
also be liable to line. (.I/.vj see Sa turns 191-229, I. I'.C.) 

LI. Offences relating to Coin and Government Stamps. 

\ nun is metal used foi tlie time being as money, and stamped 
and issued by the authoiity ot some stale ot Nrveingn Lower in circlet 
to lie so used. \\ hoever omntei leits am min shall lie punished with 
imprisonment e\h ndmg to 7 wars anil shall also be liable to line 
Whoextt 1 1 a i n 111 l< 1 11 11 v oi dlsliouesth Jiirloinis am ojiei.Ulon oil a com 
wlticn diminishes its weight shall be punished with mipiisonnient e.x- 
teiulmg Iijito ,i \c.tts, and shall also be liable to (me (/m r fitillwr njjcnct' 

"/ Sl Vf/to/fX 2,411-254, f.l‘ ( ) UlloeXel COUIltelfelts anv 

stamp i-sin d bv (lovn imien| tui tlie jmi pose ot ie\ i niir, shall be punished 
with 1 1 nnspoi tallon tot tile oi with mipt I'oiimeiit extending' to It) }e,irs, 
' !l ill also Ire liable to lull'. (/'Ml lltllht'r <i/l, II, a „t Hit S self s,,' s'er/mm 

2S.s-2li:t\. / I'.C.) 

14. Offences relating to weights and measures. 

\\ hoi \ ei liuudtilrfitl\ Uses am nisiiunn iit loi weighing which he 
knows to Ire lalse oi liauduleiitiv itsesaiiv lal-e weight oi hiKe nieasuie 
ol length shall lie punished with mipiisonnient extending to 1 v<at oi 
with fine oi both (.I/sr> vc s alums 2lvt-2b7. I I'.C.) 

15. Offences relating to public health, safety and morals. 

rile billowing otlenci's aie tin hided m this class ol ollrme, — 

[ill doing public nuisance . 

I'M doing am ail wliali is 11 ko I x to spo ad inlet turns diseases 
ti I disoliec mg i|u,u.uitine tide , 

|i/l adultei mg at tide ot lood ol dunk 

b ) adulterine dings . 

i/l loulmg watei of public icsemm . 

(g) i<ish iltiv ing cm a public wax' . 

(h 1 i.lsh )i,l\ igation of a vessel , 

(>) negligent conduct with respci t to liiachmerv . 

{/) negligent conduit with inspect to annuals . 
o';) soiling, disttiliuttng etc. any obscene book, pamphlet, painting, 
or ligute etc.. 
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(/I «jiiil; any obsene act to tin- annoyance of othets <>r singing 

obs'ene soils- - in ‘i ballads , 

(hi. keeping lotteix olliee. 

(/•or fttr'l.er . im./o //m i/.»s> an./ ?<Vn punishment my Se>linns 

2 (tS- 2 iMA, /./'.(A 

16. Offences relating to religion. 

■ de-tn.\-, damages m detile- am pl.tee of worship, thereby 
in-ultsn. U.c lehgu.n of am cla- of ]>tT-oii- -hall he punished with 
inijnt-oi m,-m niln-i destiption h>i a trim, wlmlt ntav ntfflil to two 
\ .mi- c: with tnir ot with both. 

[ r„, I:,r> r ■!<!!<<■•. •■) tin J.I w vr 2 th>AHS. / /*. i . 1 , 

17. Offences affecting the human body. 

\\; i , hi-. - death IIV dom.c >t> 1 " ith I he intention «f causing 
,j, ,,th a ith the intention ot i m-nig -nth bodilv mint \ a- is likely 
,,, , .11 with the kn->whdge that lie i- hh. !\ l>v -neh aet to 

, ( ,i- d. hi .oninut- the oil,‘in i of t id]. thie homnide. 

( nil oh hoiiu. ide I- Ullildei.il the .n I l'V whk h the death is t ailsed is 
dom Wu'i th< mt. ntiun ot, au-ine death m it it i- done with the intention 
,,l , neo li l...dii\ in 1 01 % as the oltende) knows to lie llhelv to C.lUse 
. .j tile jii I M.n to whom tin hat lit t- mused oi i I it Is done \\ it 1 1 
,i , Hit. • on o| . aii-tiin ho.lih ui|iii\ to am )>ei-on and the bodily nt|tllV 
ll;llI ,dt4 ),. milt. t. .1 i- -utli. lent m tin mdmatv ioui-e o( n.ituie to 
, hi„- .•; ii th. |,. i-oii . oiiumt tun; th. a.t know- that it i- so 

nullin'., i ;i\ d..n.-:> ion- tint it nm-i in all piuluhthU tans- death. 

,,, ..I. hoo.UK mt'ii s a- i- likel\. to . ms death, and i ojnmits stieh ait 
intholi; . • 1 1 \ e\( use tol l|l> til I lllf tile 1. I, of C Ill-ill).: dl -till ol -Ill'll injlllS 
ml Uli„ne eoniuiit- nmol. I -hall he 1 'uni-lied with death, 
ti u'-lieMatioii toi lile. and -hall d-o lie liable to tine. Whnevel 

, mini.it -.bji.ihh lioiuind. tt.-t ainoiniUffc to uinidei, shall he pmn-lu tl 

Vi ,,|, t, it.UIOII lot life Ol UII]|| IS.lent eMendim; llpto 10 Veals 

H-il -ii ,11 al-o be Ii tide to line, ll tin .ill bv whnli the death n eailsed 

m dou. v.ith tla ml. ol loll at <au-r!ii; <h atl.l m of • alismjr -lull bodilv 

iniuu ■- i Ilk. !' t<> < ati-e d. atli 

\\ ; . \, j , hi-. - bodilv i 1 mi, di-ea-i 01 mfnjmt\' lo anv ))ei-on is 
turn lln follow im; kiml- of butt .tie d.-ignated a- 

‘ ^ I l« \ «it!- 

, lana-i hI dioii 

; I'eintanillt pllV.ltloii of the -litllt of I it!tel IAe. 

, I'nxatioii of am imnihei oi |oint. 

; j Permanent juivalion of the heating of eilliei eat. 

,, De-trurtion oi pi-imatn-nt impelling of the jtoweis ol anv 
nielllbel Ol joint. 

I’emian.'iit di-llgui at ion of the head or fare. 
fl.M |-'t a< t m <• oi dish nation of a bone oi tooth. 

I, :i; i \ nv hint whit h endangeis life ot which causes tin- sufferer to 
he during the spare 0 f twenty days in seven- Inwlily pain, ot 
unable to follow his mdinary |h-i suits. 
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The punishment for causing grievous hurt is greater than simple 
hurt. Whoever voluntarily obstructs any person so as to prevent 
tliat person from proceeding in any direction in which that person has a 
right to proceed, is said wrongfully to restrain that person. Whoever 
wrongfully restrains any person shall be punished with simple imprison¬ 
ment for a term extending to one month or with fine extending to 
Rs. 500 or with both. Whoever intentionally uses force to any person 
without that person’s consent in order to the committing of any offence, 
or intending by the use of such force to cause fear or annoyance to the 
person to whom the force is used, is said to use criminal force to that 
ether person. Whoever makes any gesture or any preparation intending 
or knowing it to he likely that such gcstuie or preparation will cause 
any person present to apprehend that he who makes that gesture or 
preparation is about to use criminal foicc to th.it person, is said to commit 
an assault. Hut mere words do not amount to an assault, Ihe punish¬ 
ment for assault or use of criminal force is imprisonment extending upto 
tlnee months or line extending upto Rs. 5(H), or both. The punishment 
tor kidnapping is _imprisonment for a term extending to seven veais 
;md line. I lie punishment for selling a minor for the purposes of piosti- 
tution shall he imprisonment extending upto ten years and fine. 

A man is said to lommit tape who has sexual intercourse with a 
woman under ciieumstances falling undei nnv of the five following 
descriptions-— ' ^ 


h) Against her will. 

(u) Without her consent. 

(in) With her consent, when her consent has been obtained by 
Putting her in fear of death, or of hurt. 

(/;;) With her consent, when the man knows that he is not her hus¬ 
band, and that her consent is given because she believes that 
he is another man to whom she is or believes herself to be 
lawfully married. 


(t<) With or without her consent, when she is under 16 years of 
age. (Note: Penetration is sufficient to constitute the 
. sexual intercourse necessary to the otfence of rape). 

Whoever commits i ape shall be punished with transportation for life 
or with imprisonment for a term extending to ten years and shall also he 
liable to luu'. Sexual intercourse by a man with his own wife, the wife 
not being under 15 years of age, is not rape. 

(l'or further offences of this class see Sections '299-677, I.P.C.). 


18. Theft. 

W hoover, intending to take dishonestly any moveable property out 
ot the possession of any person without that person's consent, moves 
that propotty m order to such taking, is said to commit theft. The 
punishment for theft is imprisonment for 3 years or fine or both ( 1 ho see 
Sections 378-382, I.P.C.). 
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19. Extortion. 

Whoever intentionally puts any jh imui in fear of any injury to that 
person, ami dishonestly induces the person so put ui fear to deliver there¬ 
by to any person any property or valuable xxuiity commits "extortion”. 
Whoever commits extortion shall be punished with imprisonment 
extending to 3 t ears or with line or with both, {Also see Sections 383-389 
/. P. 

20. Robbery and Dacoity. 

1 heft becomes a lohbeit if, m ordei to the eojnmitting of the theft, 
the oitendei voluntarily causes or attempt', to <uii'r to any poison death 
oi hurt oi wrongful lestiaiut, <>i fear of ni'tant death oi hint orwiongful 
restraint. When live or nioie peisons eon|omtlv commit oi attempt to 
commit a rohbeiv eteiv prison mi commit ling i' said to commit dacoity. 
Die punishment for a lobheiv is ngoioiis unpii'onment for a teim which 
may extend to 10 \e.ns and fine , ami if (lie lohheiy he committed on (he 
high-wav between mid set and Miniise, the unpi I'oninent may lie extended 
to N ye,ns. Whoeui lojnunts daioity shall lie ]Hinislieil with dans, 
jxirtation foi hie or with ligoioiis impii'miim-nt foi a tenn which may 
extend to 10 vial- and 'hall aKo be liable in tine, 
t Pur tudha e/ tins dos s s,.{JMI -|UH, J.P.t, |. 

21. Criminal misappropriation and criminal breach of trust. 

Whoevei di'lione'ih- nusappiopiiatc' oi i onveits to his own use ,mv 
moveable piopeity 'hall lie pnni'lu <1 with impi l'onnient foi a tenn 
extending to two \cais or with line oi with both, Whoevei, being in 
anv noimir cntni'ted with piopnt\, diiIn.in stly misappiopiiates oi 
eonvert ' to hi' own U'etliat Jitopcl tv, ol dl'hom 'tly uses OI disposes of 
that pmpeitv in Mol.ition ..I any dim tion of !a\\ piest nbmg the mode in 
whuli 'inh tui't i' to hi’ di'ihaiged, oi ol ,m\ legal i onli.iet rxpirvs or 
im])lted which lie has made totalling the dm h.nge of smli dust, () i 
wilfully suffus ,iiiv otlni pel'on 'o to do, (oinmits what is known as a 
■ iimmal Imach of fni't. I he puni'luw nl loi a iimnnal bieaih ol 
tui't 'hall he nnpii'onmi lit for a tenn extending to Hyeatsoi hue oi both. 

(/•or further of/einc :s e/ this itoss see Sedion s 403-409, l. V. <'. ), 

22. Of receiving of Stolen Property. 

Whorv. r di'lionrsth mnvc' oi jituni' ,in\ stolen piopnfy, 
knowing or having lea-oil to believe (lie same jo be stolen piopeit\, 
'hall Ik- puni'hed with imprisonment of < ifiiei dex<liption for a ferni 
which m.iv i xtend to time yea is, or with line, oi with both. 

[For further offences of this doss see Sections 410-414, I. P. C.j. 

23. Cheating. 

Whoever, by deceiving any person, fiaudulentlv or dishonestly 
induces the person so d< (< ived to delivi t any property to any person, oi 
to consent that an> pei'on shall retain any propel ty, or intentionally 
induces the person so deceived to do or omit to do anything which he 
would not do or omit if lie were not so deceived, and which act or 
omission causes or vs likely to cause damage or harm to that person 
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in body mind, reputation or property, is said to "cheat . Whoever 
cheats’'•hall be punished with imprisonment of eitlici description for a 
term which may extend to one year, or with fine, oi with both. 


futility iit/t’ines of this iluss sir Vi/i ons 415-420, I.P.L.). 

24. Mischief. . . . , 

Whoevci, with intend to cause, oi knowing that he is likely to cause 
wiougtul loss or damage to the publii or to any person, causes the des- 
tiin turn of any juopetly, oi any sin h change in any pioperty or in the 
situation thereof as destroys oi diminishes its value or utility, or affects 
it injuriously, commits what is known as "mischief”. W hoover commits 
liiisi hit f shall be punished with unpiisomnent of eithei desenption foi a 
teim (Vending to thiee months, oi with fine, or with both. 

(fur fiot)!0 olft'uu's in respeit of property see W urns 421-4H2, I. l’A,.). 


60 . ruigciy* 

Wlait vei makes ,un talse document oi pait of a document, with 
intent i aiisc damage oi lnjmy to the jiublic or to any poison, or to 
suppoit ,01 v (hum oi title, or to cause any person to part with property 
()1 totiiti i into an v e\pi ess oi unphed i nntiaet. or with intent to commit 
hand oi that hand mat be eonumUed, commits loigciy. W hoe\ ei 
I ommits tmgei y shall he punished with lilljil isonitient oi eithei desciijltum 
|ni ;i term which m,IV extent to two Veals, oi with hue, m with both. 

(for fio titer offetues ot /Ins tluw srr s ntiorts 4tvt-4/7A. f. I* ( h 

26. Trade-mark and property mark. 

Who, vet Cullilt,a lelfs anv tiade-Jllaik or piopel t\-Jliai k Used In 
;m\ otlni person shall be punished with impiisonmenl of eitlm desnip- 
1K,n foi a ii'iin whu h mu\ extend to t w o \, a i s or w it h line, oi with both 

[for fiii.'ki’i o/f’iiti's of this iftLss sxv sVi/m/rv 478-489, I.l'A .). 

27. Offences in respect of currency-notes and bank-notes. 

Who, yt i eoiintei felts, oi knowillgh pelloinis anv ]>ait of the pieces- 
ot count, i hating, am cm a iiey-note oi bank-note, -hall be jiunished with 
ttanspoitatiou lot hie, or with iinpiismmient foi a teim which mav 
extend to ten veats, and shall also be liable to line. 

(for I to tlu r often t <s ,,/ tins this s my >t't tools 489-A to 489-1). I. /’ < •) 

28. Criminal breach of contracts of service. 

Whoevei. being bound by a lawful contiact to attend on or to 
supply the wants ot anv poison who, l>v leason of youth oi of unsoundnes- 
ot mind, is helpless oi incapable of providing loi his own safety or ot 
suppli ing his own wants, voluntariiv omits so to do, shall be punished 
with imprisonment tor a teim extending to three months, or with fine, 
oi with both. 

29. Offences relating to marriage. 

Every man who by deceit causes anv woman who is not lawfully 
married to him to believe that she is lawfully married to him and to 
cohabit or have sexual intercom se with bun in that belief, shall be 
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punished with impiisonment of fitlu*t description lor a teim whin; m.iv 
extend to ton tears ,»n<i shall .tho ho liable to lino. 

(l-vr further o//i7ir ( '.\ tj this , /u\s nr 4d3--p)S, 1,1'. I 

30. Defamation. 

Whoevei l>v woofs oithoi spohi n oi intended to ho toad, or h\ si^ns 
oi by Msiblo lojiiosontatioiis, makes oi publishes anv imputation eon- 
uTiiing anv poison mtendinp to h.uni tin- leputation o( such person is 
said to defame that poison. Wlmevii dolamos anothoi pewm slull 
In* punished with simple unpiisoninont Ini a tiijn wliuh mat extend to 
two voais, oi with linr. oi with both, 

1 i'nr /in th, r a/, on's ,./ kiis t!j\\ a sot 4Pd 502. /./*, ( ‘. 

31. Criminal intimidation and insult. 

Win» vet tbioatons anotlni pusop with ,m\ in|tu\ to las pi ison, 
n pulnlmn oi pmpi 1 1\ with inti in to , aiiso alaim to tli.it poison , i ninlits 
iiiiiiin.ij intimidation. 1 ho ] aniislmu lit lot ttinnnal nifnntdat ion is 
unpiisonm.nl ?\t. ndintt tu ttiii i'i.io m lino oi both, Ulmrtei niton 
timialh insults and tin bv ipv. s pint o. a turn to anv pot sun. uriendtiift 

■ a hnowintt.it lo In hki l\ that s ( |. h |no\ in .ttioii will i ms* him lo I a rah 
llio ]>uhi!■ jii'.u r oi lo i ominit ant nth. i "lie m r, shall bo pmu h d with 
ini]H isonnii nt ot i it In i ih m ijptinii |o| a him w ho h mat exh I'd '■ ‘ two 
\ i ai s, m with Inn', oi v. ii h In ah. 

■ /,,? /. nil:,! ./ this i /./s s s, , s, ( 11 oil s 5 UH 51 ll / /'.( 1 

32. Attempts to commit offences. 

\\ hoi ti t ittiinpts lo , ojniiitt in "th pio puni'habii hv (is iinlian 
1 ’cu.il i oih tilth 1 1 aps) 'oi i a I ion oi u n | u ooiuni'iit. oi lo ,.iim an 

oil. )f<, lo til lojiunitiid. and m ■ an h aMiinpt do. - ant .*• t tow ,n|. tin’ 
* ojmnissiou oi (In o1 11 to i , shall, wlnti na i tj'iro provision is made by 
this Cmli ha I In-puiiisimii nt ol ii. ! i atti nipt. I» pnlioln d with ti.illv 

poitatlon ot in ipi i soilin' n l of nip, < h ■ < i p a imi ] a ovi* In I loi 11n , ’h m o, 

lot a l> mi o| ii impoilation nnpioonnn nl tthn I; mat i xt< in 1 , !o ono 
ball ol th. lout;, .| Mm p n,t idi <1 fni that nfh 11 . . oi tt ith 'mil !m- as is 

plot Ith , I |o| | }n olli-ll' ' "I Willi l)"| ll. 



CHAPTER XXI 

LAW IN RESPECT OF ARMS 

1. Law applicable. 

The law in respect of aims is contained in the Indian Arms Act. 

2. Meaning of the word “arms”. 

The word “arms” includes firearms, bayonets, swords, daggers, 
spears, spear-heads and bows and arrows, and also*cannon and parts of 
aims, and machinery for manufacturing arms. Hut an air-gun not 
adapted for use with explosive substances and classed as toys for the 
purposes of the TARIFF ACT, was held not to be “arms”. A gun 
rendered unserviceable does not come within the definition of arms. 

A revolver even if it is out of repaiis or is clogged from disuse is an 
“aims” and a poison m possession without license was held to be guilty 
of an offence under the Arms Act. The exemption in respect of Ktrpans 
applies only in respect of Ktrpans in existence and possessed or earned 
by Sikhs and not to the manufacture of Ktrpans by Sikhs. A sword- 
stick, a battle-axe, a china t, a clasp knife with a blade 5£ inches long 
with a pointed end and fitted into a long handle, were held to be arms. 
Hut a cook’s knife and a table knife weie not held to be aims. Where 
the uicumstances of a case show that a weapon or instalment is carried 
for the purpose ol oftenc e 01 defence and not as an article tor domestic 
oi agricultural utility, tlieie is no reason why such weapon or instru 
meat should not be held tu fall within the category of amis. 

3. Manufacture, conversion and sale of arms. 

N<> person shall manulai tine, convert oi sell, oi keep, otfei oi expose 
lor sale, any arm-, ammunition or mihtaiy stores except undei a license 
and in the mannei and to the extent peimitted theiebv. Hut this 
shall not prevent anv prison horn selling any arms oi ammunition which 
he lawfully possesses for his own private use to anv poison who is not by 
law prohibited fiom possessing the same ; hut evm prison so selling 
amts or ammunition to anv prison shall, without unnecessary delay, 
give to the Magistiate of the district, or to the oflicei in charge of the 
nemost police-station, noliee of the sale and of the purchaser's name 
and address. 

4. Unlicensed importation and exportation prohibited. 

N’o person shall bring ot take bv sea or by land into or out of India 
any aims, ammunition oi military stores except under a license and in 
the manner and to the extent permitted by such license. But this 
provision shall not extend to aims and ammunition imported or exported 
in reasonable quantities for Ins own private me bv anv person lawfully 
entitled to possess such arms or ammunition. 

5. Arrest for carrying arms under suspicious circumstances. 

When any poison is found carrying arms, ammunition or military 
stores, whether covered by a license or not, in such manner or under such 
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circumstances as to aifonl hoi giounds of suspicion that the same are 
being carried by him with intent to use them for any unlawful purpose, 
anv ]>era)n may without wairant apprehend him and take such arms, 
ammunition or military stoics Irom him. Any person so apprehended 
and arms so taken shall Ik- delivered over as soon as possible to a Police- 
officer. Thereaftei Midi jh-isoh dull he taken without delay before a 
Magistrate. 

6. Prohibition of going armed without license. 

No jHT.son shall go armed with any aims except under a license and 
to the extent and m the m.umei permitted theieby. Any person so 
going aimed without .1 license may he disaimed In' any Magistrate or 
Police-officer. No person shall have in his jwssession 01 under his 
control any cannon 01 lue.ums or ammunition, except under a license 
and in the manner and lo the extent ]>ermitted theiehv. 

7. Cancellation of license and other penalties. 

A license max Is t.uuvlled or suspended by the oflieet wlm gtunled 
it for le.isoiis to Ik molded m waiting, when lie deems it necessity 
h)i sit tintV of poll >li< pi .no to eanci-l 01 suspend the license. A 
liti-iiCi- uux Ik 1 .1111 filed h\ ,tnv fudge 01 MagMiale befoie whom 
tin i loll It I of siuh license l- . ollXIiti'd of .111 ollelH e Ulldet the Alllls 

Am 1 he ]K-naltv !oi .'Ilf.mule! this Ait is impnsomuciit which 

max e\t< nd to it \iais m ini' 01 both I'.nii.meeil pumshnu-n! is also 
]iio\nlol tor in 1 eitam 1 .m- |ti< ,n h ol 1 oudilioiis ol a license mav be 
jmnishol with imprisonment hn .1 teim extending to six months, ot 
with lint hi jioili, 

8. Search and seinire by a Magistrate. 

Il a M.igMiati has |i.i-<m lo heheve that anx pel soli has in his 
jMissrsN|,,n anx .tini- hn am unlawful puiposc Mich Magistiate may 
1 ,mv a si ,ui h to In made o| fin- house m piemiscs onupied 1 )V Midi 
jh-i'.im and he max seize and ih lain the s,iiin in sale custody for sudi 
tune as he thinks in and m< i-".iix 

9. Information to be given regarding offences. 

K\ 1 rv pm sou aw.in- nt tin commission ol ,mv olfniic punishable 
uinlei the \nns Art s|m|] m die ahsein i nl leasonable exetise, give 
information of the sane to tin maiist I’nlu e officer 01 Magistrate. 



CHAPTER XXII 


LAW IN RESPECT OF EXPLOSIVES 

1. Law applicable. 

I lie law m respect of manufaciuie, possession and side of explosives 
X contained m the Indian Explosives Act. 

2. What substances are known as explosive ? 

I lie following snbstam ex are considered as explosive gunpowder, 
nitro-glyceiine, dynannte, gun-cotton, blasting powdeis, fulminate of 
mercuiv 01 otliei metals and < veiy other substance Used or manufactuied 
with a view to pmduce a piaetnal elfei t by explosion, or a pvn-ret lime 
effect. 

3 . Notes of accidents. 

W hence ci I here oc< tits m Ju about, or in eomiyt tion with any place 
in which ,ui explosive is jnanul.u tined, ]iossessed oi used, oi any carnage 
or xvssel eifhei umveving an explosive oi on oi fiojn which an jfxplosiw 
is loaded, oi unloaded, any a< < nlent lie fx]ilosion oi b\ lue attended With 
loss ot hum,in life or snious mjiuv to pel son or piopeitv oi ot a dcs- 
ctiption usually attended with such loss or mpirv, the occupier of the 
pLiee, oi tlic mastei ol the vissel.or the ]xcivon, in charge ol the 
carnage, as the i.iso may he, shall loithwith giw notue tlnieof to the 
oltieei in i liaige ol the neaiest police station. 

/( - Power of arrest without warrant. 

Whocvei is found committing am - ad Ini whnh he is puni-liable 
under the Indian Explosives \< t, and which tends to < niise c xplwxmn oi 
the, may he appiehcnded without a wairant In’ a I’oln e-oftii ei. 

5. Penalties. 

Any pel sou who unlaw lulh and malicious causes In any < xpiosive 
substances an explosion ol a natui<■ likely to endangei hie oi to cause 
xeiiotis in|iiry to piopei!\ shall he punished with tiaiispoitution tor hie 
or any shoiter teim to which hue may he addl'd, oi with impti'onmeiit 
extending upto 10\eais ami line \n\ prison who makes or knowingly 
has in his possession any explosive substance, undet such mcum-taiices 
as to give iise to a icasonahle suspicion that he is not making it oi does 
not have it m his possession toi a lawful object, shall be punishable with 
transportation for a teim upto 14 \eais, with line, orwitii imprisonment 
lor a term extending to 5 \eais, to which line max be added. Any 
person who abets any oltenee undei the Explosive Substances Act, 
shall he punished with the punishment piovided for tin* oltena. 



( HAPl'KK XXUl 


LAW RELATING TO MOTOR VEHICLES 

1. Law applicable. 

The law applicable in icspoit ol motoi \«Jn» U-s is contained in the 
Motor Vehicles Act. 

2. What is a Motor Vehicle ? 

A "motor \ chicle ‘ means any met h.mu ally piopdlcd \ elude adapted 
lot use upon roads whethet the power ol piojniKion is transmitted thereto 
from an external or internal somce and tin hides a chassis to which a both 
has not beat attached and a ti.ulei , but does not include a vehicle 
running upon fixed l.uls oi used solely upon the piejnhes til tin' owner. 

3. Licensing of drivers of motor vehicles. 

No person shall dtive a motoi vi hit le in any public plate unless 
lie holds an ette. tne hcem e issuetl to hiniselt authorising hull to dtive 
the vehicle , and no peison shall so tlnvt a motoi \elude as a jiaul em 
ployee ot shall so time a puhln seiuie \< little unless Ins luein'e speei ■ 
lically entitles Inm so to do No peison undc| the age ol IS veals shall 
drive a motor v< he le in .mv publu. place. No peison untlei the age ol 
20 years shall time a tianspmt \elude in am public place. No ownci 
or person in duige <if a junior velm le shall t ause or peunit am peison 
to drive the velnde, who does not possess the neeessaiv lieenee No 
bolder of a lieent e shall jieniiit it to be used b\ am ■ >1 In i pei-t.ii 

4. Grant of Licence. 

A person tan obtain a In elite b\ making an applieatiou in the 
prescribed form. INeiv appln atioli lot a lit elite to time .is a paid 
employee and e\erv appbt ation (or a lit t iii e to dtive a ti.tns)>oil vein 
ele shall be a< ■ ompamed by tim e deal i opn s of a tetent pliotogiapli of 
the applicant. Xo liteme will begianled d the applnant suffeis fuun 
any disease or disability spuihrd in the Sionid St hetlule ol tins Ait. 
No licence shall lie issued to am applnant unless In pass!-, to the satis 
faction of the licensing authontx (lie test of i oinpcti nt e to ditve specified 
m the Tliittl Schedule of tins .V t. I'.veiy In cute shall specify whetlna 
the holtler is entitled to dtive as a paid t niplovec ami whether he is 
entitled to drive a public seivice vt hide and shall t oiitain further parti 
eulars as stated in 'set lion H of the said At t. A litence so issued shall 

lie effective throughout India. A In cine so issued shall be effective 
without renewal for a period of twelve months fiojn the date of issue. 
The licensing authoiities have puweis of i»■ v<»< ation of any licence. A 
Court before whom a peison is convicted uiul<r the Motor \diides Act 
lias power to disqualify a person from driving a motor vehicle for a 
prescribed period. The provisions m reseat of registration of motor 
vehicles are contained in ( hapter III of the Motor \ chides Act. 
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5. Traffic Regulation*. 

No person shall drive a motor vehicle at a speed exceeding the 
maximum speed fixed for that vehicle under the said Act, The Pro¬ 
vincial Government also may prescribe conditions for the issue of permits 
in respect of heavy transport vehicles. 

Every driver of a motor vehicle shall drive the vehicle in confinnitv 
with the driving regulations set forth under the Motor \ ehicles Act, No 
person shall drive any motor vehicle with a left hand steering control 
unless it is equipped with a mechanical or electrical signalling device of a 
prescribed nature. No person in charge of a motor vehicle shall carry any 
person on the running board of the vehicle. The driver of a motor 
vehicle in any public place shall, on demand by any police officer in 
unifoim, produce his licence for examination. The driver of a motor 
vehicle shall cause the vehicle to stop and remain stationery so long as 
may be necessary when required to do so by any police officer in uniform. 

6. Insurance against third party risks. 

No person shall use except as a passenger or cause or allow any 
other person to use a motoi vehicle in a public place, unless there is in 
force in lelation to the use ul the vehicle by that person or that othei 
pci son as the ease may be, a policy ot insurance complying with the 
iequipments of Cliaptei VII of the Motor Vehicles Act. 

7. Penalties. 

The penalties for olfences under the Motor Vehicles Act are laid 
down m chapter IX ot the Motor Vehicles Act. 

8. Maximum axle weights permissible fbr transport vehicles. 

The maximum axel weights permissible for tiunsport vehicles aie 
stated in the Vlltli Schedule of the Mfttot Vehicles Act. 

9. Limits of speed, for Motor Vehicles. 

The limits of speed tor diffeient types of motor vehicles arc stated 
in the \ llltll Schedule the Motoi Vehicle-. Act 



CHAPTER XXIV 


ETHICS OF MEDICAL PRACTICE 

1. Duties of a Medical Practitioner. 

The first of the duties winch a medical piaotitionor owes to his 
patient is to treat him with reasonable care and skill If he fails to do 
so lie is guilty of negligence. He does not undei lake to cine the patient 
hut by holding himself out ;»< a duly qualified jterson, he undei takes to 
treat his patient with a fair and leasunahle degree of skill, A imwiicat 
practitioner who gives an opinion honestly in the overuse of his duties 
uinnot be made irspon'ible if it is prou d subsequently that Ins opinion 
was wrong I'miu the Indian Penal Cod«' a suigeon, who although he 
knows that a pailiuil.ii opeiatnm is likely to utuse the death of llis 
patient suffenng fiom a paintnl eomplaint, but not intending to cause 
death, and in good faith, and with the eonstnt of his patient, performs 
the ojHuation, dors not lommit an offeme it the opeiatum is unsuccessful 
■ohI tli«' patient dies m tmwquenu No (ommunieation made in 
good faith by a doetoi <>i a suigeon to his patient is an offence if it is 
nude for the benefit ol lib patient ; tints if a patienl dies ill Consequence 
of the shock hr muted whui a suigeon infoinis him in good faith 
that he eannot live, the suigeon <aunot he duiged even if lie knew 
that the communication was likely to i ause the patient's death, 

2. Dufy as to sccrccy. 

Medical minis pii'Mihe that a doetoi must keep complete seueey 
c-uuuiimg the uiiaiis o| Ins patient. He i.ui divulge such secrets only 
when he is lompelled to do so whilst giving cvideiio in a ('ourt of Taw. 

3. Right of payment. 

A medical ju.e titiomi mav rccovu hv lig.il proceedings any 
i vpellses o[ cliargi s Ini UiedlUlle ol fees fill visits, J lie amollllt of fll(' 
dm tor's fee is ofti ii not agieed hefoiehand, and in such a case he ran 
recover a seasonable f««■ What is irasoiiahle fee depends on flic facts 
id eai li case. 

4. Can a Doctor refuse to undertake a case ? 

A medical puditionci is under no obligation to begin to advise or 
tieat a person howevei gi< at Ins need. If liowevu, he once staits treat¬ 
ment, whether for payment or hv wav of di.mtv, he must not leave off 
without giving the patient full opportunity to obtain adequate attention 
elsewhere, 



CHAPTER XXV 


WORKMEN’S COMPENSATION 

1. Law applicable. 

The law applicable m respect of the employer’s liability for com¬ 
pensation to his injured workmen is contained in the Workmen’s Com- 
j>ensation Act. 

2. Compensation how recovered. 

A workman is defined under the Act as an) person engaged in 
manual (and not cleueal) labour other than one whose employment is of a 
casual nature. The Schedule attached to the Act gives a list of persons 
who come under this definition. An employer is liable to pay compen¬ 
sation in respect of personal injury caused to a workman by accident 
arising out of and in the course of his employment, provided that the 
employer shall not be so liable, ( i ) in respect of an injury which results 
in total or partial disablement of the woikmnn foi a period not exceeding 
seven days, or [it) in inspect of any injury, not resulting in death, caused 
by an accident which is duectly attributable to the workman having 
been under the influence of drink, or to the wilful disobedience of the 
workman to an order expressly given, or to a mle expressly fiamed 
for the purpose ol securing safety to woikmeii. 

When peisoiul liijmy is caused to the umkmnn in'the couise ol 
his employment, he may. {a) either institute a suit m a Civil Court m 
respect of the iii|uiy against the employer, 01, (b) institute a claim to 
compensation in respect of the liijiuy before a Commissioner, or (c) tome 
to an agreement with the employer. It lie acts in one of the ways, 
the other two are not open to him. If a suit is luought hcfoie the 
Civil ( ourts, it must he brought within one veni after he records 
from that injmv. Due notice of the accident should be given as soon 
as practicable after the accident occurs. Wlieie the workman has 
given notice of an accident, lie shall, if the employer, before the expuv 
of A days from the time at which service of the notice has been effected, 
offers to have the workmen examined free of charge by a qualified 
medical practitioner, submit himself to such examination ; if lie ictuses, 
his right to compensation shall be suspended during the continuance 
of such refusal unless he was prevented by anv sufficient cause from 
submitting himself. Any contract or agreement whereby a workman, 
cither before or altei employment, relinquishes any right of compen¬ 
sation from the employer for personal injury arising out of or during 
the course of the employment, shall be mill and void. Where a notice is 
required to bo given by or on behalf of an emplover of any accident 
on his premises which results in death, he shall within 7 days send a 
report to the Commissioner giving the circumstances attending the 
death. Where an employer fails to maintain a notice-book which he 
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i> required to maintain under the Act or fails to send to the Commissioner 
■i statement of any death within 7 days, he shall be punishable with 
tine which may extend to R>. 100 ; provided that no prosecution under 
the Act shall be instituted except by or with the preyious sanction of 
the Commissioner, and no ( ourt shall take cognizance of any offence 
unless the complaint is made within six months on which the alleged 
otfence is alleged to lu\v been committed, l'oi the amount of com- 
]>ens.ition payable undct the said Act see the Schedule to this Act. 


( HAl’l'l.K WVl 

VACCINATION LAW 


1. Law applicable. 

Th>- law applii.ibli m t.-poit of vacillation is lontained in the 
\.ucmation Act. 

2. Vaccination. 

It is the duty of tin- )>.o<nl oi guardian of .veiy < hild to have it 
. .unpiikorily v.u < l ii.i t< <I < 11 1hm I>x a public v.ncmatoi oi by a medical 
jiiaititioncr lieensed b\ (lowimnent. within a hxed peuod after its 
butli. 1 he varan.itoi shall v.uanate the child and deliver to its 
patent or guardian a inemmandum stating the date on which the 
\ au'ination has bo n pufomial and the date on which the child is to 
be inspeited in order to aM'at.nn the icsiilt of the opeiation, or shall, 
if lie finds such child m a state unfit for vaccination, deliver to its 
patent or guardian a certificate under his hand to the effect that the 
i luld is in a state unfit foi van mation for the whole or part of the 
current vaccination season. 

3. Inspection after vaccination. 

The parent or guardian of every child which has been vaccinated 
shall, on the date of inspection stated in the memorandum, take the 
child to the vaccinator for inspection. The vaccinator shall then append 
to the memorandum a certificate stating that the child has been inspected 
and the result of such insjK-ction. When the vaccination lias been 
successful, a certificate shall be delivered by the vaccinator to the parent 
or guardian to that effect. When the vaccination has been unsuccessful, 
the parent or guardian shall, if the vaccinator so directs, cause the 
child to be forthwith again vaccinated and subsequently inspected as- 
aforesaid. 
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4, Fees not to be charged for vaccination. 

No fee shall be charged by any vaccinator (except a private vacci¬ 
nator) to the parent or guardian of any child for any of the duties 
imposed on such vaccinator by the provisions of the said Act. 

5. Penalties. 

The Superintendent of vaccination shall ascertain whether all 
unprotected children within the local area under his superintendence 
have been vaccinated or not. If the Superintendent believes that a 
child is not vaccinated then he shall deliver to the parent or guardian of 
the child a notice requiring that the child shall be vaccinated. The 
punishment for disobeying the order is line which may extend to Rs. 50 . 
(Note:—In Bombay Presidency, the law m respect of vaccination is 
contained in The Bombay Vaccination Act 1877 which has been 
amended from time to time.) 


CIIAPTI'iR XXVII 

SERVANT'S CHARACTER 

1, Can a master be compelled to give his servant a character ? 

A master cannot be compelled to give his servant a character. If 
he does give a character, it must be true. It is an offence to give a 
false character wilfully. The person giving the character may also be 
liable to an action for damages in respect of any injuries sustained by the 
person to whom false character has been given. Where an inaccurate 
character lias been given honestly and in belief that it is true, and with¬ 
out malicious motives, no action can be brought i>> the servant against 
the person giving the character. 

2. Servant’s responsibilities to his master. 

A servant must be honourable to his master in all his dealings. He 
is not entitled to take commission or presents from persons with whom 
his master is doing business, nor is he entitled to make use of his master’s 
property for his own benefit. He must not make, use of private 
information obtained in course of bis employment for Ins own purposes. 



CHAPTER XXVIII 


HUSBAND AND WIFE 

1. Husband’s liability for debts incurred by his wife. 

A husband is not liable for debts incuncd by his wile before marriage 
except to the extent of property (if any) to which he may have become 
entitled through her. A husband is not liable for debts incurred by his 
wife after marriage unless incurred with his authority, express or implied ; 
authority wall not be implied merely because parties are husband and 
wife. Express authority must bo proved or a course of dealing on 
the part of the husband from which his uuthoiitv may he implied. 

2. Tradesmen’s bills. 

Unless husband supplies his wife with nocossuiies suited to her 
position in life or with money to obtain them, lie will ho liable foi trades¬ 
men’s lulls. The mere fact that wife has an income of her own does 
not negative her powei to pledge her husband's eiedit for necessai ies, hut 
if the husband makes the wife a fixed allowance, which is suitable to the 
standard of then domestic life, the wife has no ught to pledge his eiedit for 
matters covered by allowance. A husband is liable for cost of medical 
attendance upon his wife at hittli of his > hild If the husband turns the 
wife out of his house or she is compelled to leave tluongh his improper 
treatment, he will still he liable for her support, and. if he declines to 
provide for her, she can pledge his credit for reasonable maintenance. 
A husband is not liable to support lus wife if sin 1 has committed 
adultery and is living apait ftom him. An unchaste wife ceases to he 
the agent of her husband, cannot pledge his eiedit, whether for neces¬ 
saries or other matters. A husband is not liable for the tints committed 
by his wife. 



CHAPTER XXIX 


REGISTRATION OF BIRTHS, DEATHS 
AND MARRIAGES 

1. Register of births, deaths and marriages. 

The Provincial Government has established a registry office for 
keeping certified copies (m an index form) of births, deaths and marriages 
icgistered under the Registration of births, deaths and marriages Act. 
Subject to the payment of the prescribed fees, the indexes so made shall 
be, at all reasonable hours, open to inspection by any person applying 
to inspect them, and certified copies of entries shall be given to all 
prisons applying tor them. 

2. Notice of birth and death. 

The father, mother, and any person present at the birth or any 
medical practitioner in attendance, may give notice of a birth. Similarly 
any relative of the deceased, or any person present at the death may give 
notice of a death. The person giving notice of the birth or death must 
furnish satisfaetoiy evidence when he gives notice to the Registrar of 
Births and Deaths and must sign it and the latter shall, on application 
made at the time of registeiing any birth or death by the person giving 
notice of the birth or death, and on payment by him of the prescribed 
fee, give to the applicant a certificate in the prescribed form, signed by 
Hie Registrar, of having registered the birth or death. 

3. Penalties. 

If any person wilfully makes or causes to be made for the purpose 
of being inseited in any register of births or deaths, any false statement 
m connection with any notice of a birth or death, he shall be punished 
with imprisonment for a tmn which may extend to 3 years, or with fine 
or with both. A copy of an entry given under the provisions of the said 
Act by any officer authorised in that behalf by the Provincial Govern¬ 
ment shall be admissible in evidence for the purpose of proving the 
birth, death or marriage to which the entry relates. 
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CHILD MARRIAGES 


1. Law applicable. 

The law to rest!am soh mnis.it ion of dnld numages is contained in the 
< luM Marriage Restraint Ait. 

2. What is a "child marriage” ? 

A "clultl matruge'' means a m.triiage to winch oitliei ot the contiact- 
ntg parties is a ''child". And a "child" means a male nndet IS yearn and 
a female under IS yeais ot age. 

3. Punishment for the person marrying. 

If a man above IS \cuis ,<nd below 21 yeais, eonli.nts a child m.u- 
nage he shall be punishable with simple impiisonment upto 15 days oi 
with line upto Rs. 1,00(1, oi with both. Hut it Mich a man is above 21 
wars, he shall be punishable with simple imprisonment which may 
i xtend to 3 months and shall also be liable to tine. 

4. Punishment for person solemnising and parent. 

The person performing anv child nuuiugf and the patent of the 
i laid who does am .u t to promote the niaiiuge or permits it to be 
solemnised, shall lie punishable with simple impiisonment wliiili may 
extend to thioc months, ,md shall also be liable to line . piovided 
that no woman shall be punishable with impiisonment. No Conti 
other than that of the Piesjdrinv Magis|ia(e ot a Magistrate of tiii‘ 
lust class shall take logm/amc of. oi tiv, anv offence under this Act. 
No ( outt shall take logm/aice of anv such ollence after expiry of 1 
ve.u fiom the date on whe li the otteix e is alleged to have been committed. 

5. Injunctions. 

1 lie Court may, if satisfied fiom infoi iu.ition laid before it through 
a i omplaint m othciwise that a t laid m.linage is about to be solemnised, 
issue an injunction against the parties concerned, piollibiting such 
in,'image. But no Midi injundion shall be issued against anv person 
unless the Court has prevmiislv given notne to sudi jiersou, and lias 
aflorded lnm an oppoitunitx to show rause against the issue ol the 
injunction. 

6. Preliminary Inquiry into offences. 

Any Court, on rewipt of a <omplaint of an offence of which it is 
authorised to take cognizance, shall, unless it dismisses the complaint 
under Section 203 of Criminal Procedure Code, either itself make an 
inquiry untler Sec. 202 of that Code or direct a Magistrate, subordinate 
to it, to make such enquire. 



CHAPTER XXXI 


CATTLE TRESPASS 


1. Law applicable. 

The law applicable m aspect of cattle trespass is contained in the 
Cattle Trespass Act. Chapter II of the Act deals with pounds and 
pound-keepers, Chapter Ill deals with impounding of cattle, Chapter IV 
deals with delivery or sale of cattle, Chapter V deals with complaints of 
illegal seizure or detention, Chapter VI deals with penalties, Chapter 
VI1 deals with provisions for suits fot compensation and Chapter VIII 
deals with supplemental provisions. 

2. Cattle damaging land. 

The cultivator or occupier of any land may seize any cattle tres¬ 
passing oil Ins land and send them to the pound established for the 
village in which the land is situated. Eor every head of cattle impounded 
as aforesaid, the pound-keeper shall levy a fine. All fines so levied shall 
he sent to the Magistrate of the District. If the owner of the impounded 
cattle claims the cattle, the pound-keeper shall deliver them to him on 
payment of the fine and the charges incurred in respect of such cattle. 
(.4s for Bombay Amendments see Bombay Act No. IX of 1924 and Bombay 
Act No. V of 19111). 


CHAT IER XXXII 

CINEMAS 

1. Law applicable. 

The law applicable in respect of cinemas is contained in the Cinema¬ 
tograph Act. 

2. Cinematograph exhibitions to be licensed. 

“Cinematograph” includes any apparatus used for the representation 
of moving pictures or series of pictures. No person shall give an exhibition 
by means of cinematograph elsewhere than in a place licensed under 
this Act, or otherwise than in compliance with any conditions and 
restiictions imposed by such license. The authority having power to 
grant licence under this Act shall be the Ilistiiet Magistrate or in a 
Presidency-town the Commissioner of Police. Die licensing authority 
shall not grant a license under this Act unless it is satisfied that— 
(a) the rules made under the Act have been substantially complied 
with ; 
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(b) and adequate precautions have been taken in the place in respect 
of which the licence is to be given to provide for the safety <d 
persons attending exhibitions therein. 

3. Certification of films. 

The Central Government may by notification constitute an authority 
in the prescribed manner for the purposes of examining and certifying 
films as suitable tor unrestricted public exhibition or for public exhibi¬ 
tion restricted to adults, and prescribe the mannei in wliuh the authority 
shall exercise the poweis conferred on it by the said Act. If anv such 
authority after examination consuleis that a film is suitable for uniestrict- 
ed public exhibition, or that although not suitable for such exhibition, it is 
suitable for public exhibition restricted to adults, it shall grant to the 
l>erson applying for a certificate, a "U” ccitificate in the former case 
and an "A” ceitithate m the latter case, lhe poison applying for the 
certificate who feels aggrieved by the dei lsion ot the authorities to grant 
an "A" icrtificate may appeal to the Cential (ioyemment for mon- 
sidering the matter, within 30 da\s fiom such deusion. 

If the Cential Goveniment u jeets die appeal it shall, by notification 
in the oftmal Gazette ilueit that the film shall be deemed to be an 
uncertified film. The 1‘ioviuci.d Goveinmeiit is also clothed with powers 
under the Act to suspend exhibition of films in eeifain cases. Sec. 8 ol 
the said A< t pres< ribes t lie penalties for ofleuei s undot the Ait. Sec. tt 
of the Ait empowers the ( ential Goveinnient to make Miles for the 
pm poses of rallying into effect the pmvisions of this Act. 


< 11 API lilt XXXIII 

CORONERS 


1. Law applicable. 

The law applicable is contained in the Coroin-is Act, 

2. Jurisdiction to enquire into deaths. 

When a Coroner has leasnn to believe that tile death of any person 
has been caused by accident, homicide, suinde or suddenly by means 
unknown, and that the body is lying within tin* place for which the 
Coroner is so appointed, the Cotoner shall inquire into the cause of death, 
livery such enquiry shall be deemed to be a judicial proceeding. A 
Coroner may order a body to be disinterred within a reasonable time- 
after the death of the deceased person. [Sections 8 to 20 of the original 
Act have been substituted by new sections by Sec. 2 of Bombay Act No. 13 
of 1930). 
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3. Inquest. 

On receiving notice of any death the Coroner shall summon, 5, 7,9, 11, 
13 or 15 respectable persons to appear before him for the purpose of 
enquiring when, how and bv what means, the deceased came by his death. 
Such an inquest may be held on a Sunday. The Coroner and jurors 
shall view and examine the body at the first sitting of the inquest, and 
the Coroner shall make such observations to the jury as the appearance 
of the body requires. It shall be the duty of all persons acquainted 
with the circumstances attending the death to appear before the inquest 
as witnesses. The Coroner may also direct the performance of a post¬ 
mortem examination. The Coroner shall take down the evidence m 
writing. The Coroner shall sum up the evidence to the jury and then 
the juiy shall deliver its veidict. When the veidict is delivered, the 
( oroner shall draw up the inquisition accouhng to the finding of the 
Iuiv'. When the jury find that the death of the deceased was occasioned 
l>V an offence, tin Coronet shall forward a copy of the inquisition to the 
Commissioner of Police. The Cotoner may also, wheie the verdict 
justifies him in so doing, issue a wairant for the apprehension of the 
person who is found to have caused the death of the deceased, and 
send him forthwith to a Magistrate empowered to commit him to trial. 


CHAPTER XXXIV 

CRUELTY TO ANIMALS 


1. Law applicable. 

The law in respect of pie\cntion of cruelty to animals is contained 
in the Prevention of Cruelty to Animals Act. 

2. Penalty for cruelty to animals. 

If any person ovotdrives, beats, or otheiwise treats any animal 
so as to subject it to unnecessary pam or suffering or binds for carriage 
any animal in such a position as to subject it to unnecessary pain, he 
shall be punished, in the case of a first offence, with fine which may 
extend to Rs. 50, or with imprisonment extending to 1 month. If any 
person overloads any animal, be shall be punished with fine extending 
to Rs. 50 or with imprisonment extending to 1 month. 

3. S.P.C.A. 

There are some societies for prevention of cruelty to animals of which 
the Bombay S. P. C. A. forms an example. F.very person witnessing 
any act of cruelty to any animal can report to their office at 359, Hornby 
Road, Fort, Bombay. 



(HAIT'ER XXX\ 


EASEMENTS 


1. Law applicable. 

The law applicable m lv-peit of .ascim-nts is contained in the 
Indian Easements Act. 

2. What are “easements”? 

An easement is a right winch the owm-t m oempiei of land possesses, 
as such, for the beneficial enjoyment <>1 that land, to do and continue 
to do something, oi to pievent and continue to pievent something 
being done, in or upon oi m inspect of, ret tain othei land not his own. 

Illustration. 

A, as owner of a ceitam limine, has a nglii of way thither ovei liis 
neighbour H's land for puiposes connected with the beneficial enjoy- 
incut of the house, fins is known as an casement. 

Easements aie i itlu r continuous oi dat oiitinnousy apparent or non- 
apparent. An easement may be acipnied b\- the owm i of the immovable 
propci tv toi the beiniin.il i njoyment »! v. Imh the right is created, 
or on his behalf, by any jieison m jmssession ol the same. 

3. Easements of necessity. 

Wlieie one prison tiansfeis nj he.pa aths immovable piopeilv 
to another, if an easeim nt in other imnnn aide piopeily ol the transferoi 
or test.itoi is neifssary for enjoying the siihje. t of the transfer or be- 
.jilest, the ti.iiisleii e oi !< gat< e shall he . ntitled to sm h casement. This 
is known as an easement of necessity. It a paitition is made of the 
joint piopeity of se\eial ]>eisons, it an ..euiiint o\ei the shaioofone 
of them is in i essii v foi enjoying the share of anothei of them, tile latter 
shall be (iititl.d tosinli easement. 

4. Easements acquired by prescription. 

hi Win n-the access and use of light oi .m to and foi any building 
lia\e been jii aeeahly enjo\i.l tlieiewith, as an easement, 
without mteriujition, and foi 20 w-.us, 
t;*J and wl.eie suppott fiom one jk ison’s land oi filings affixed 
then to, has been peaceable ten iv.d by another person's 
land subject to attifici.il jiressure, or by things aflixed thereto, 
as an .asement, without mt.-irnjUion, and foi 20 years, 

tint and where a light of wav or any other . lament lias been 
jieaeeahly and openly i njoyi d by any person claiming title 
thru to, as an easement, and as of right, without interruption, 
and for 20 veal s, 

the right to sm h access and use of light or air, suppoii, 
or othei easement, shall he al)s<jlute. 

Sole :—Each of the said jieriod of 20 years shall be taken to lx- 
a period of 20 years ending within 2 years next befoie 
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the institution of the suit wherein the claim to which 
such period relates is contested. 

Easements acquired as shown above are said to be acquired by 
prescription. 

5. Fiction of lost grant. 

In rare cases casements are also acquired by what is known as an 
immemorial user under the fiction of lost grant. But such an easement 
should be expressly pleaded in the plaint otherwise it is generally not 
allowed or upheld by Civil Courts in India. 

6. Customary easements. 

An easement may he acquired by virtue of a local custom. 

7. Licenses. 

When one person giants to another person a right to do, or continue 
to do, in or upon the immoveable property of the grantor, something 
which would, in the absence of such light, he unlawful, and such right 
does not amount to an easement, or an interest in the property, the right 
is called a licence. The grant may he express oi implied from the 
imiduct of the grantoi. A licence may he revoked by the grantor 
unless— 

(a) it is coupled with a transfer of piopeity and such transfer is in 
force ; oi 

'J>) the licensee, art mg upon the licence, has executed a work of a 
permanent cImmcOt and incurred expenses m the execution. 


( IIAPFEE XXX\ 1 

BREACH OF PROMISE OF MARRIAGE 

1. What constitutes a breach of promise of marriage ? 

When two prisons piomise to many each other the mutual promises 
uinstitute a contract. If either paity hacks out oi wants to back out of 
such a promise, that constitutes a hi each of promise to many and the 
injured paity may tile a suit for damages for bleach of promise as in other 
cases for breach of conti acts. 

2. Promise of marriage how proved ? 

A promise to nurn need not be m wnting and it E not necessary 
lor the plaintiff to prove that the piomise was made in express terms. 
It is sufficient it the conduct of parties showed that they considered 
themselves as an engaged couple, and wore treated as such by their 
associates. The plaintiffs evidence must, however, lie conoborated 
by some other written oi verbal evidence. A minor may sue, but he 
or she is not liable to be sued. No suit can be brought for the specific 
performance of a contract of marriage and in case of its breach the only 
lemedy is an action for damages. 



CHAPTER XXXVII 


FEROCIOUS DOGS 

1. Injury by a ferocious dog. 

When a person claims damages foi having been bitten by a dog, 
he must prove that the dog was ferocious to the knowledge oi the de- 
tendant. This is generally (tone by proving that the dog lias bitten some¬ 
one before, but any evidence showing that the dog had a savage disposition 
and that the ownei knew of it, will .suffice. Knowledge by a servant, who 
has charge of the dog <>i its mischievous piopensities is equal to the 
knowledge of the mastei 

2. Can a person keep a ferocious dog ? 

A pet .son has a light to keep a fciocioiis dog to protect his property 
arid third paities have no light to ohjett, lmt tin* owner must not place 
it in open approach's to the house so as to mpue peisons lawfully coining 
theie. 1 f a ft roi ions dog is not kepi undci emitiol, a Magistiate may he 
asked to order it to be destroyed If a pci sun is attacked by a feiocious 
dog he may kill it in s t If defence. 1 he ovnei ot a dog is liable to pay 
damages foi injuries caused by Ins dog to cattle, hoi sc, oi poultry, and 
it is not nccessaiy foi pally claiming damages to piove that the ownei 
knew that the dog was mischievous, oi that the injury was atliihutable 
to neglect on the p.nt of the ownei Snbjci t to this liability, the ownn 
of a dog is not liable foi damages committed by it when trespassing 

unless he knows that the < 1<possesses a mwhievoits tendency. 


< 11 AT I'EK XXW 111 

MASTER AND SERVANT 

1. Contract of Service. 

Hie natute of a rontrai t of service depends upon the circumstances 
ot the particular case This depends upon facts such as whether the 
i ditract is in writing or oial, w'hether the wages <tre to be paid daily, 
monthly or yeaily. When- a written contract is entered into, care should 
1 H . taken to see that all the essential terms are entered in it. Verbal 
assurances are worthless and are of no effect unless they are embodied 
m the agreement. 
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2. Agreements in restraint of trade. 

Sometimes a contract contains a covenant restricting the activities 
of the servant in the event of his leaving the employment of the master. 
Any such restriction, if it is of a reasonable nature in the sense that 
restraint imposed is reasonably necessary for the protection of the 
employer’s interest, will be given effect to by a Court of Law. 


3. When can servant refuse to work ? 

A servant is entitled to refuse to work if the woik involves a reason¬ 
able apprehension of danger to his life or limb or the commission of 
some criminal offence, or if the employer does not fulfil his part of the 
contract. Hut if the servant, with the knowledge that the work is of a 
hazardous nature, enters into the contract, he cannot refuse to work 
afterwards on the ground that the work involves danger to life or limb. 


4. When can a servant be dismissed ? 

A servant can lie summarily dismissed lor (!) wilful disobedienee 
to a lawful and reasonable order; (2) dishonesty ; (3} immoral or insulting 
behaviour; (4) neglect of his work ; (5) acting against the employer's 
interest ; (6) incompetency if the servant was employed for a skilled job . 
U) permanent disablement or illness. Temporal v illness is not a ground 
lor summaiy dismissal. 


5. Notice. 

If the ronliaet contains a piovision as to the period of notice to 
terminate the contract, neither party is entitled to terminate it unless 
me requisite notice is given in writing to the othet party. 

In the absence ot any such specific piovision, such a notice must 
>< given as is reasonably necessary or as is piescnbcd by commercial 
practice or laid down by custom. The employer may terminate the 
< on tract by giving instead of the usual notiee, additional salary in lieu 
ot such notice lor the same peiiod. The seiv.uit also may do the same 
lung by way of compensation to the employer on the basis of the salary 
tor the period of notice, if the employer is willing to relieve him ; if the 
employe 1 is not willing to teheve him or the work is of such a nature 
hat the employe is hkely to suiter injmv if the servant leaves without 
l iopci notice, he should leave only atler evpnv of the proper notice. 

1 , xrvant leaves without proper notice, no (unit will make him 
woik for the employer, hut will nuke him pay damages instead. li¬ 
the servant is wrongfully dismissed he should file a suit for compensation 
or lot am,us ot his dues, as the case nuv he, m the proper Court An 
employer is never bound to give ieasons for dismissal of his seivant. 
rovided the employer gives proper notice, lie can dismiss the seivant 
or the most inadequate te.eson. or for no reason at all ; as an employes 
is not bound to give any reason for dismissal, notice of discharge absolves 
the master from all liability. Hut this does not imply that the master 

the servrmT * sU<1 ' a wa >’ ,ls tl> ,lanu the future prospects of 



CHAPTER XXXIX 


PLEDGING OF CHILD LABOUR 

1. Law applicable. 

The law prohibiting the pledging of child labour is contained in the 
Children (Pledging Of Lalxmt) Act. 

2. Agreements which are void. 

An agreement to pledge the labour of a child shall be void. Whoever 
being the patent or guardian of a child, nukes an agreement to pledge 
the labour of that child, shall be punished with tine, which may extend 
to Rs. 50, Whoever nukes with the paient oj guaidian such an 
agreement of pledge of child labour, shall be punished with fine which 
may extend to Ks. 200. 


( 11 U'lT.K XI. 

JUVENILE OFFENDERS AND CARE OF CHILDREN 

1. Law applicable in Bombay. 

The law applnahle m llombav Piuvime in lesped of juvenile 
olfcndeis is contained m the Bombay < hildim's Act. A "child” means 
a person urn lei 10 w ais ol age 

2. Law in respect of juvenile offenders, and care of children. 

Any |nili< e oflu'-i mav bring In hue a < oml any prison who in his 
opinion is a < hild and who has no home, settled pla< e of abode oi Visible 
means of Mib'isO m e, oi has no paient m guaidian who even iscs legular 
and piopei guaidunslnj) , >>i u tmdei the <aie of a paient oi guaidian 
who, |>y nusoii ot ciinuna! or drunken habits, is unlit to have the care 
ol such person, fhe patent or guaidian of a c lnl<l may jnove to a Point 
that he is unable to eontiol his child and that lie desires the < hild lobe 
.sent to a ceitilled s bool and tie- ( ou.t, if salHn d on inquiry that it is 
expedient so to dial with the child and that tin paient oi guaidian 
undeistands the icsiilts whi< h will follow, may order him 1o be sent to 
any Reformatory ><:hool. Whoevei luvmg the actual cluige <>f a 
child neglects or ill-treats a child shall be punishable with imprisonment 
extending to fi months oi with fine extending Rs. 2W or with Imth. 
Whoever allows his child to beg for his own benefit shall lie punishable 


10 



m 


LAW FOR THE LAYMAN 


with imprisonment extending upto 3 months or with fine extending 
upto Rs. 100 or with both, it shall be the duty of a police officer to 
seize any biclis, cigarettes, tobacco or smoking mixture in possession of a 
child whom lie finds smoking in any public place or street. Whoever 
takes an arti < le in pawn from a child shall be committing an offence 
under this Act. Under this Act it is an offence to encourage the seduc¬ 
tion or prostitution of a girl under Hi. It it appears to a Court that a 
girl under 16 is being treated cmelly by a parent or guardian the Court 
may direct the parent or guardian to enter into iccogmzance to exercise 
due care and supervision in iespri t of .stub girl. If it appears to a 
Magistrate that there is reasonable cause to .suspect that a child is being 
ill-treated, the Magistrate may issue a summons to the parent or guardian 
to produce the child forthwith m Court or lie may issue a warrant autho¬ 
rising any police oflicei to search fm that child and if it is found that he 
lias been ill-treated, to take him to and detain him in a place of safety 
until he can he biought before the Magistrate. No icpoit in any news¬ 
paper of any offence by or against a child shall disclose the name, address 
or school, or include any paiticularx calculated to lead to the identifica¬ 
tion of any such child not shall any picture of any such child be published. 


(TIAPIKK XI.[ 

DISTRESS FOR RENT 


1. Law applicable. 

1 he law apple able is < untamed m Chapter Yllf of the Presidency 
Small Cause Courts Ad. 

2. Where distress for rent can be effected ? 

The (listres-, tin lent tan he made onl\ ill the Pie-idency towns of 
Bombay, Madias and Calcutta. 

3. Distress for what rent can be effected ? 

The following provisions do not apply to any lent due to Government 
or to any rent which lias been due fm nunc than 13 months before appli¬ 
cation is made. 
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4. Distress how effected ? 

Any person claiming to be entitled to arrears of rent of any house 
may apply to any Judge of the Small Cause Court, or to the Registrar 
of the Small Cause Court, for such warrant as is hereinalter mentioned. 
The application shall be supported by a proper affidavit. The Judge or 
Registrar may theteujwn issue a warrant tmdei his hand and seal and 
returnable within 6 day-. 1'he Judge or Registr.u may at his discretion, 
upon per-oiul evmmution oi the ])eison applying for such warrant, 
decline to issue the same. Cwry (listless shall he made alter sunrise 
and Indtue sunset, l'lie bailiff may loiee open any stable, outhouse 
or otliei building, and ma\ also entei any dwelling-house, the outer 
dooi of which iiuv be open and may bieah open the door of any room 
in Midi dwelling-house toi the pm pose of seizing any propeily, But lie 
shall not entei <n hnak open the dooi of any loom approjuiated for 
zen.uia oi usideme of women, l'lie hailift shall seize the moveables 
found in the house of the peiMin lioin whom lent is claimed or such 
patl thcieot as mav, in the haihtt’s judgment, he sufficient to cover 
the amount of the said lent, together with costs of the said distiess war¬ 
rant. Bui the bailiff shall not seize : - 

fa) things in actual use , oi 

f/il tools and implements not m use, where theie is other moveable 
propei tv. m or upon the house or piemises Miftn lent to cover 
sin li amount and costs , or 

(r) the debtoi s neiesviia wealing apparel; ot 

(. 1 ) goods ill < iModv of the law. 

The bailiff mav impound or otliei wise seeiue the property so seized 
lie shall then make an mventoiy of the moveables and life copies of the 
said niveiitoiy in the Cornl and shall give notice to the debtor. The 
debtoi niav at am time within 5 days from such seizun* apply to any 
Judge ot the s.ud Court to dmliarge or suspend the warrant or to release 
the distiamed at tides and llw Judge may pass such ordeis as he thinks 
fit. ft ullim.dely no unt is paid up or the w.urant is not discharged, 
tire distrained property shall be sold and the pioceeds sliall lie applied 
first in payment ot the costs of the said distress and then in satisfaction 
of the claim for at leafs of rent; and the surplus, if any, shall be returned 
to the debtoi. 



CHAPTER XLII 


MARRIAGES OF INDIAN CHRISTIANS 

1. Law applicable. 

The law applicable in respect of marriages of Indian Christians is 
contained in the Indian Christian Marriage Act. 

2. Marriages how solemnised. 

Marriages between Indian Christians may be solemnised in India by 
any person who has received episcopal ordination, provided that the 
marriage be solemnised according to the rules, rites, ceremonies and 
customs of the Church of which he is a Minister ; by any Clergyman of the 
Chinch of Scotland, provided that such marriage be solemnised according 
to the rules, rites, ceremonies and customs of the Church of Scotland; 
by any Minister of Religion licensed under the said Act to solemnise 
mairiages; by, or in presence of, a marriage Registrar appointed under 
the said Act ; by any pel son licensed under the said Act to grant certi- 
iicates of marriage between Native Christians. 

3. Marriage Registrars. 

The Provincial Government may appoint one or more Christians to 
hi* the Mai ridge Registrar for any District subject to its administration. 
Similarly the Pioviiiii.il Government may grant a licence to any 
Christian, authorising him to giant certificate of manage between 
Native Chiistians, 

4. Time and Place at which marriages may be solemnised. 

Kveiy marriage under this Act shall be solemnised between G in 
the morning and 7 in the evening. No clergyman of the ('.hutch of 
England shall solemnise a inairiage in any place other than a Church. 

5. Marriages solemnised by Ministers of Religion licensed under the Act. 

Whonevei a marriage is intended to lie solemnised by a Minister of 
Religion licensed to solemnise marriages, one of the person intending 
marriage .shall give notice m writing in proscribed form, to the Minister 
of Religion whom he desires to solemnise the maniage. He dull 
state theiem the name and surname of the pewms intending to m.ury, 
the dwelling place of each of them, and the Church in which the maniage 
is to be solemnised. If it be intended that the marriage shall be solemn¬ 
ised in a private dwelling, the Minister of Religion shall forward the 
notice to the Maniage Registrar of the district, who shall affix the same 
to a conspicuous place in his own office. Any Minister of Religion 
consenting or intending to solemnize any marriage shall on being required 
so to do by the person who gave notice, issue under his hand a certificate 
of such notice having been given. The certificate shall not be issued 
until one of the persons intending marriage has made a solemn declaration 
that he or she believes that there is no impediment to the said marriage, 
and if one of them be a minor, that the consent required by law has been 
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obtained thereto. The consent should be of the father or guardian or 
mother of the minor. The father oi guardian or mother is authorized 
to prohibit the issue of the certificate by the Minister aforesaid. If 
such notice is received by the Minister he shall not issue the certificate 
01 solemnize marriage until he has examined into the matter of prohibi¬ 
tion and is satisfied that the prohibition is not authorised. After the 
issue of the lertiheate by the .Minister, the marriage may be solemnized 
according to such form or ceremony as the Minister thinks fit to adopt. 
The marriage must be solemnized in the piesence of at least two witnesses. 
The piocedute piescubed for solemnisation ol marriages m the presence 
of a Manage Registuu i- laid down in Pari V of the said Act. The 
proiedme foi solemnisation of manages between Native Chiistians is 
laid down m I'.ut \T of the said Act. 


CHAPTER XLI1I 

PROSTITUTION 


1. Law applicable. 

1 la law applii able lot the pieventiou of piostitutton in the City of 
Poml.uy is eontauiid in the Pombay I’uvriition ol Prostitution Act. 

2. Soliciting. 

WTioiVi m anv Moat iii public place <u place of public resort or 
within sight of and in sm h maimei as to be seen or braid fioin any 
stunt or public place, whethei fiom within any house or building or not, 
(ai by winds, ge-tuii-s, wilful and indecent expostue of his or her 
]n isou hi (itheiwisy, attiaets attention hu (lie purpose of piosti- 
tutit>ii, or carnal iiiteirmnse oi any art of gioss indecency or 
(l>) soliuis or molests any prison or loiters foi the ]impose of 
pnistitutioii, in carnal inteienusc or any a< t of gross indecency, 
shall be punished with impi isonmenl for a term extending to 
six months or with fine extending to Rs, 500 or with both, 

3. Prostitutes in places of public amusement. 

\\ hoover being the keeper of any place of public amusement knowing¬ 
ly permits prostitutes, or persons of notoriously bad character, to remain 
in such place shall be punished with imprisonment extending to three 
months or with fine extending to Rs. 1,000 or with both. 

4. Living on the earnings of prostitution. 

Any person not below the age of 16 years who knowingly lives on 
the earnings of prostitution of another person shall be punished with 
imprisonment extending to three years or with fine, extending to Rs. 1,000 
or with whipping. 
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3. Procuration and imporfing women for prostitution. 

Any pet son who procures or attempts to procure any woman for 
the purpose of prostitution shall be punished under this Act. Similarly 
any person who brings or attempts to bring into Greater Bombay any 
woman for the pm poses of prostitution commits tin offence under this 
Act. Detaining any woman against her will in any house, room or place 
in which prostitution is carried oil is also an offence under this Act. 

6. Punishment for letting premises as a brothel. 

Any person who being the owner, tenant, lessee, occupiet, or person 
in charge of any premises knowingly peimits such premises oi any part 
thereof to he used as a brothel shall he punished with imprisonment 
which may extend to three months or with hue extending to Rs. 1,000, 
or with both. On the conviction of the tenant oi lessee of any such 
offence, the lonvuting Court shall give notice thereof in writing to the 
landlord or lessor, who shall then he entitled to require the person so 
convicted to assign the lease undei which the said premises arc held by 
him to some person approved by the landloid or lessoi and in the event 
of the person convicted failing within three months to assign the lease, 
the landlord oi lessor shall he entitled to determine the lease. The 
Commissioiiei of Police has also power to serve a notice on the landlord 
not to permit his house to he used for the purposes of prostitution. 


CIIAPTKK Xl.IV 

ADULTERATION OF GOODS 

1. Law applicable. 

1 he law applicable in the Bombay Pnsidcnrv foi the pievention 
of adulteration of goods is contained in the Bombay Pievention of 
Adulteiation Act. 

2. Prohibition of mixing of food with injurious ingredients. 

Any prison who mixes, colours, stains, oi powdeis any at tide of 
food with any matter or ingredient so as to lender the aiticle injurious 
to health with intent that the same may be sold m that state shall be 
punishable with tine extending to Rs. '500. But no person shall be 
convicted if lie pioves to the satisfaction of the Couit before whom he is 
charged that he did not know of the aiticle of food being so mixed, 
coloured, stained or powdered as aforesaid, and that he could not with 
reasonable dehgence have obtained such knowledge. 

3. Licence for manufacture of certain articles. 

No place shall he used for the manufacture or preparation of butter, 
ghee, and maigaiine without a licence granted by any proper authority! 



CHAPTER XIA’ 


GUARDIANS AND WARDS 

1. Law Applicable. 

liie law ajijihi.il>!' 1 m resjvct ut giiuidians and wauls is contained 
in the (iuaidi.uw and Wards \i i. 

2. Courts having jurisdiction under this Act. 

Die High Comi inn - < !nj).iWoi am DimIk t t omt to di-jiov o| any 
proceeding nndri iIih Ct. 'simtlailv the l>Mtnn Comt mav transfer 
any Jiioceedim; undci this V i Im di'pos.il n> anv suboidmate limit, 

3. Power of Court to make order as to guardianship. 

A hei r the i "(in h v.iti'Med that it u loi thi' wellaie ol a minor 
that an oid< i should lie made - 

(il) ajiponitnig a gnud-ltn "I lu-s pep-on oi piopeily oi both or 
(h) det tamig a ])i isoiMo In --it< Ii a u dun. I he lomtiilav make 
an oidei a.-< mdinglv 

such an oidei -hall not he made ev i pt on tho ajijihcation ol ■ 

(a) 1 lie Jlelson deslious ol li'MUg (jie "I l a I < i I a 11 ol die 11111101' or 

(h) Am illative m bi'iidol the minoi <u 

(c) 1 he I ollei tm ol 11 1 < - I )is| ml, oi otliii Im al aie.t within which 
the I 111 111 ii Illihll.il itv II sides III II) which he has | M Oj H'l I , III 

(■/) i In- ( "!!' < tm having atithoiiiv with 11 spent In the class to wliii It 

the ininoi Ii, l.ini;,, 

4. Form of Application. 

I'lie petition loi appointment ■>( i fuaidian shall he signed and 
venlied and state lie tollo.wm; | > 11 1 1< iil.n s . 

hi) I he naiii' , -i it hginu, dale oi Im (Ii, and nidmaiy u sidence of 

the minoi , 

(h) Win tIn*i a inni'ii Ii inilvh ma11 ied and it so the name and age of 
In i hu'luud ; 

(c) Idle lUtnie. Mtnatloll and Ijljunwmale value of (he Jllopelty of 
the mmm , 

(,/) llie name and uadente ol the jinson having tin nHodv ot 
possession of the ]>i Hill Ol JJlopeitv ol the mill'll , 

(c) What, hi ai relations the minoi lias, and uheie they leside ; 
if) Wliether a guaidiau ol the mmni lias alnady been appointed 
oi not , 

(") Whethei all apple atmn ha- at anv time been made to the 
Court or not and it so with what lesult ; 

(h) Whether the apjiiication h for the ajijromlmen' > the minor’s 
person or jlioju rty , 



152 


LAW FOR THE LAYMAN 


(,’) The qualifications of the proposed guardian; 

(j) Where the application is to declare a person to be a guardian, 
the grounds on which that person so claims; 

(k) The causes which have led to the making of the application; 
and 

(/) Such other particulars as may be necessary. 

AV;/ ( ' —The application must be accompanied by a declaration of 
the willingness of the proposed guardian to act, and the declaration 
must be signed by him and attested by at least two witnesses. 

5. Procedure on admission of application. 

If the Court is satisfied that there is ground for proceeding on the 
application, it shall li\ a day for the heating theieof, and cause notice 
of the application and of the date of hearing to be seived on the parents 
of the minoi, the proposed guardian and on any other person to whom 
in the opinion of the Couit special notice should be given. The Comt 
lias also got power to make interlocutorv 01 dels for the production 
of the minor and the inteiim piotection of the person and pioperty of 
the minoi, The Court mav if it thinks lit appoint two persons as joint 
guardians. 

6. Matters to be considered by the Court in appointing a Guardian. 

In appointing oi do fining the guaidian of a minoi, the Court shall 
be guided by what appeals m fhe ciiciinisianees to be for the welfare of 
the minoi. The Com( shall have legald to the age, se\ and religion 
of the minoi, the diameter and capacity o! the pioposcd guardian and 
the wishes, if any of a deceased patent. If the minor is old enough to 
foim an intelligent picfemiee, the Couit may consider that preference. 
If the minor is a male of tendei yeaisoi a lemale the minoi shall be given 
to the mother. If the minoi is a male of an age to require education 
arid preparation for Inborn and business, then the minor shall be given 
to the father. Rut the Coml shall not appoint oi declare any person 
to be a guardian against his will. 

7. Duties, rights and liabilities of Guardians. 

The duties, rights and liabilities of guardians arc stated m Chapter 
lit of the said Act. 



CHAPTER XLVI 

GENERAL LAW OF DIVORCE 

1. Law applicable. 

The law applicable is contained in the Indian Divorce Act, 

In order that the Court may have piiisdiclton under tin'- Act two 
things aie absolutely necessary — 

(/) at least one of the parlies must he professing Chi istian icligion, and 
(n) they must be domiciled in India at the date ot the petition, 

2. When husband may petition for dissolution. 

Any husband mav piesent a petition to the Di.stiict Const or the 
High t'oitrt pi .tying that Ills iium.ige mav Ire dissolved on the ground 
that his wife has since the solemm/.altou tlieieof, been guilty of adultery, 

3. When wife may petition for dissolution. 

Any wife mav piesent a petition to the Distikt Comt or the High 
Couit, pt.mng that her m.uiiage mav lie dissolved on the ground that 
since the soli mni/ation tlieieof, hei Imslund has exchanged his profession 
of Chnstiamtv for the piofession ot some othei lehgion, and gone 
through a form of mauiage with anotlm woman ; 

ol lias been guilt) <>l ineestiioiis adulteiy, oi of bigamy with 
adulteiy, 

oi ot in.image with anothei woman with adulteiy, 
or of ia]>e, sodomy m bestialitv, 

oi of adlllteiv coupled with ^iii li nm lly as would entitled liei to a 
divon e, 

ol of adlllteiv I olipled With deseltlol), Without leasonable excuse 
for two \e,us Ol upw.llds. 

4. Contents of Petition 

lCveiv siw li pit it i< >n shall Mate, as distantly as the nature of the 
< ase jieimits, die f,n ts on wlm li the i laim to have such maruage dissolved 
is foundi'd. 

5. Adulterer to be co-respondent, 

I'pon any stnii p<-t 1 1 ion ptcsmtrd 1 >%• a husband, the petitioner shall 
make the alleged adulteiei a < o-iespoudeiil to the salt! petition. 

6. Courts to be satisfied of absence of collusion. 

l ! pon any such petition (oi the dissolution of a mani.igc, the Court 
shall satisfy itself, so f.u as it ie.isoii.ibly <au, not only as to the facts 
alleged, but also whether or not the petitioner has been in any manner 
accessory to or conniving at, the going though of the said form of 
marriage or the"adultny, or has condoned the same, and shall also inquire 
into any counter-diaige which may he nude against the petitionei. 

7. Dismissal of Petition. 

In case the Court on the evidence is satisfied that the petitioner 
has not proved his case or tfie Court is not satisfied that the alleged 
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adultery lias been committed or finds that the adultery lias been con¬ 
doned or that the petition is presented in collusion with either of the 
respondents, then the Court shall dismiss the petition. 

8. Power of Court to pronounce decree for dissolution. 

!" ll "‘ * inllt l ’’ satisfied on the evidence that the case of t!i« 
petitione] has been pioved, and does not find that the petitioner his 
'; c 7 '• ,,nn,v '"« - lt tl "' ^ulteiy, the Comt Shall pronounce a decree 
<l, Vi l "7 su, i ' nu,ri 'W »>- ‘I— iwd , provided that the Court shall 
T- *' I',’"' 1 ■ Mimolir " <? !l decree if it finds that the petitioner'has 
diimiy the m,linage, been guilty o| adulteiv. 

9. Decree shall be a decree nici. 

liv, ‘ lv (l,vlr '' <”> ■) dissolution ot mar,.age shall, m the liist instance 
' 4 S| “V decree becomes absolute after a peuod of six 

nioiiths. \\ heneve, a denee inn lias been made, and the petitioner 

the'’nigl, !l Co l u| l m 1 ^ d'.Mniss lh * ‘ ’l' ^ M v "< bn uae hai-V i' 1 ^ 1 " 

irvs; S;; " v .. 

10. Nullity of marriage. 

mainage nidi ZZ? * 

:«v. ^ 

prohibited degrees of consanguinitv or a t, tv n ,^ l'" 1 - 1 ' 18 

husband or \Vife was then in In,re. ' ' " u ' l 'W with such former 

11. Judicial Separation. 

iu,Hi x o, tx'mt-'li ‘t ! ,,u ii,e ,ms - 

<"> I he Kiouml ol adulteiv, «u .nieltv ,,1 do it " |U< ! < U M ‘ P ' U '‘ l,l<)11 ’ 
tlioKtimn.V I'luvi ,! ,1," r 1 ’ 1 T*'' 1 '™ «»V of 

O' <1... ... .. ll b ”'lo l>v TMition 

<>t the truth 11 1 the statements in uleIn' „ , ^’7 ' 

ground why the application should not be ls 1,0 | I !b a ! 

separation arnmlinglv In eveiv rise i * 1' h'd'aal 

dial!, from the danmU the",', : ,ce" t j l1 -Potion, the wife 
be eonsideied as unmarried swth r t , S< ?' ir ' lt,0!l ront,nue s, 

which she may acquirig'or which VnTconi^ CVCT ^' *™Ption 

propet(y may he' dispose ! f t J* upo " her. Such 

‘ > I1U 111 a11 'c-'Pccfs as an unmarried 
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rx ***"" *“» * 

12. Restitution of Conjugal Rights. 

viilicr husband or wife has, without reasonable excuse, 
withdrawn Horn the society of the othei, citliei wife or husband mav 
apply, by petition to the I)ist,„ t t'oiiit 01 High t suit, toi the lestituhon 
of conjugal lights, ami the limit, on bring satiMml ot the tiutb of the 
statements iiuiietlteie.il. an.l that time is no gi.mnd why the application 
should not be gra.l-ted, „UV drc.ee testitntioi, ol cot.|„g,,l lights accord- 
High. Nothing 'ball be plead, d in answer to a petition |,,i lestitution 
of conjugal lights, will. Ii would not be a gionnd lot a s, n( t 0 , judicial 
separation Ol lot a <le< ice of nullity ol ill linage, 

13. Damages and Costs. 


Any husband. ma> , • n 1..-, in a petition toi dissolution ol jiumage 
or bn judicial sejiaiation, < laun damages fiom any jieison on (he ground 
ol Ins having eoninutleil adulteu with the wife of the jietilionet. “ Such 
petition shall he seived oil the alleged adulleier and (ho wife The 
damages to he leeoveied on an\ mi. Ii jietilion shall he ascertained by the 
said Comt, although the irspondents oi eitliei ..t them niav not apiie.ir 
After the decision has been given, the ( ourt may .Inert m what munnet 
such damages shall lx- paid or ajmlied. The Coml may otdet the co- 
i.-spondent to pav thewlioieoranvii.nl of the costs of the Juo.eedillgs. 

14. Alimony. 


In any suit, wheihet u lie mstitul.d by a Imshaml oi wile, anil 
whether m not she has obtained an onl.t ol pioteetion, the wile' may 
present a petition fm ahnimiv j.en.ling the suit, Sm h a jietiti.m slull 
he served on the husband ; and the ( unit, on being salNied ol (he trulh 
of the statements theiein contained, tnav make sin h mdei on the Imshaml 
fot pavinent to the w ife of alimony pending I he suit as n may deem just : 
Provided that alnnonv ji.-mling tin- suit s| M || ,,, r <1M . ,, v jj 

of the husband's uuiage nett inemne fm the A yearn ueM preceding 
the date of the mdei, and shall. onlinue, in < ,ye ol a denee for dissolution 
of maniage m of nullity of mat lingo, until the dr, in- is made absolute 
or is eonfiimed, as the < asr may he. 

15. Settlements. 


Will'll.vet the t'miit piuiiouiii.s a de.ie. ol <li-solution ol maniage, 
or judteial sepal.Uimi f..| adult,ftv of the wife, it il is made lo appear 
to the Court that the wife j, < until .1 to ,my pioputv. the ( ouii may 
if it thinks lit, otdet s U , h s, tileuient as thinks jftisminblr to he made 
of such pioperty or any j'ail tin u of, lot the bench l of the husband, or 

of the rlnldren oi the maniage, m of both 

16. Custody of Children. 

In any suit f,,r obtaining a judn ial sip.nation the l mill may fioin 
time to time, before making its dr.ree, nuke su< h inf.-iint onlers, 
and may make such provision in the deuce, as it deems proper with 
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respect to the custody, maintenance and education of the minor children, 
the marriage of whose parents is the subject of such suit, and may, if 
it thinks fit, direct proceedings to be taken for placing such children 
under the protection of the said Court. The Court has similar powers 
even after the passing of the decree of judicial separation. 

17. Procedure. 

All the proceedings under this Act shall be regulated by the Code of 
Civil Procedure. The whole or any part of the proceedings may be 
heard, if the Court thinks fit, with closed doors. 


CHAPTER XLYfl 

LAW OF PARSI MARRIAGE AND DIVORCE 

1. Law applicable. 

The law applicable in respect of Parst marriage and divorce is 
contained in the Parsi Maniage and Divoice Act. 

2. Requisites to validity of Parsi marriages. 

No maniage shall be valid if— 

(«) the contracting parties ate lelated to each other m any of the 
degices of consanguinity or affinity set foitli in Schedule I ; or 

(b) such maniage is not solemnized according to the Parsi form of 
ceremony called “ASIIIRVAD” by a pu esf m (he piesenco of 
two Parsi witnesses other than sicli pried ; oi 

(c) in the case of any Paisi who has not completed the age of Lil 
years, the consent of his or leu fatliei oi guardian ha-, not bet r. 
pieviously given to mu li maniage. 

3. Remarriage. 

No Paisi shall contract any marriage except, after his oi her divone 
from wife or husband, or except aftei ho or hot maniage lias been d< - 
claied null and void or dissolved. I'.veiv maniage contiacted contrau 
to these provisions shall he void. A Parsi who commits bigamy is 
punishable under Sections 494-495 of the Indian Penal Code. 

4. Certificate and registry of marriage. 

Every Paisi marriage shall, after Us solemnization, be certified bv 
the officiating priest in the fonn contained in Schedule II. The certificate 
shall he signed by the said ptiesf, the contracting parties and two wit¬ 
nesses present at the maniage. 1'lie said pnest shall thereupon send 
such certificate together with a fee of Rs. 2 to the Registrar of the place 
at which such maniage is solemnized. The Registrar on receipt of the 
certificate and fee shall enter the certificate in a register to be kept 
by him for that purpose and shall be entitled to retain that fee. Such 
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register of marriages shall be open for inspection, and certified extracts 
therefrom shall be given by the Registrar on application and payment 
of fees of Rs. 2 for each such extract. 

5. Formal irregularity. 

No marriage undei this Act shall Ire deemed to be invalid solely by 
the reason of the tact that it was not duly certified or that the certificate 
was not sent to the Registiai or that the certificate was defective, 
irregular or inconect. 

6. Parsi Matrimonial Courts. 

I here ate I’.um Mnttunomal Corn is only in the following places 
(a) Fhe Presidencv-towiis of Homlnv, Madras and ( aleutta, 

{/-) l’oona, and 
(c) Sm at. 

A 'OTK : The local limits ol the jun-diction oi the I'aisi District .Matri¬ 
monial Omit of Mu at include tin- Distiu ts of sui.U, Hioacli and 
Ahmeilabad. The local limits oi the jmisdiction of the I’aisi 
Distiict Matiimom.d Point oi Poona include the Districts ol 
Poona, Ahmcdnag.il, Safari, Sholapiir and Bij.tpm. 

The Provincial Governments have powris to appoint prisons to be 
delegates to aid in the adjudication of cases aiismg undei this Ait. The 
peisons so appointed shall lie Pat sis. Midi delegates shall he consider'd 
is public servants within the meaning of the Indian Penal (ode. All 
siuts undei this Act shall he hnmgltt in the < ouit within the local limits 
of whose juiisclirtion the deh nd.mt lesides at the time ol the institution 
<d the suit. Mali a suit nuv he hioiight in the Point at the place whete 
the plaintiff lesides with the peimissmn of the ( outt. 

7. Suits for nullity. 

In any case m wiiidi consummation of the mariiage is fiom natuial 
causes mijiossihle, an !i in image may, at tin* instance of either party 
tliereto, hr deilaied to he null and void. 

8. Suits for dissolution. 

If a husband oi wife shall have been eoutinuallv absent fiom liis or 
her wife or husband lot the spare ,,f 7 \i,us, and shall not have been 
heard of as being alive within tint lime by those persons who would 
have naturally heaid of him or lea, had he or she been alive, the mat Huge 
of such husband oi wife miv, at tin- instance of either party thereto, be 
dissolved. 

9. Grounds for divorce. 

Any married pci son may sue foi divorce on any one or more of the 
following grounds, nanvd.y : — 

(a) That the marriage has not been consummated within one 
year after its solemnization owing to the wilful refusal of the 
defendant to consummate; 
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(b) Tli.it the defendant at the time of the marriage was of unsound 
mind and has been habitually so upto the date of the suit; 

(e) That the defendant was at the time of marriage pregnant by 
some person other tiian the plaintiff; 

(d) That the defendant since the marriage committed adultery 
or fornication or bigamy or rape or an unnatural offence ; 

(e) That the defendant has since the marriage voluntarily caused 
grievous hint to the plaintiff or lias infected the plaintiff with 
venereal disease, or, wheie the defendant is the husband has 
compelled the wife to submit herself to prostitution ; 

(/) Thai the defendant is undergoing a sentence of imprisonment 
for seven years 01 more for an offence as defined in the Indian 
Penal Code , 

(g) That the defendant lias deserted the plaintiff for at least three 
yeais; 

(h) That a deuce 01 order foi judiiial separation lias been passed 
against the defendant ; 

(r) That the defendant lias failed to comply with a decree foi 
restitution of conjugal lights for one year or more; and 

(/) That the defendant lias ceased to lie a 1‘aisi. 

In every such suit for divorce on the giouud of adultery, the plaintitt 
shall make the poison with whom the adultery is alleged to have been 
committed a co-defendant, and in any such suit the Cmut may order 
the adulteivi to pay the wlmle or any part of the costs of the proceedings. 

10. Suits for judicial separation. 

Any manied prison may sue for judicial separation on any of the 
grounds foi which such person could have filed a suit for divorce, or on 
the giotmd that the defendant lias been guilty of such cruelty to him or 
her or their childirn, or lias used such personal violence, or has behaved 
in such a way as to irndci it in the judgment ot the Court improper to 
compel him or her to live with the defendant. The divorce is a complete 
severance of mat tinge. The parties to a divorce cease to be husband 
and wife. Judicial separation gives a legal light to husband and wife 
to live separately. It does not confer the right on either party to 
marry again dm mg the life time of the other. The parties remain hus¬ 
band and wife though the deeiee for judicial sepaiation is granted bv 
a competent Point. 

11. Counter-claim by defendant for any relief. 

In any suit under this Act, the defendant may make a counter¬ 
claim for any ichef he or she may be entitled to under this Act. 

12. Disposal of joint property. 

In any suit under tins Act the Court may make such provisions in 
the final decree as it may deem just and proper with respect to property 
presented at or about the time of marriage which may belong jointly to 
both the husband and wife. 
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13. Procedure. 

In every suit preferied under this Act, the i.im' ■'h.dl be tried with 
closed doors should such be the wish of eitliei of the paitios. The 
provisions of the Civil Procedure Code shall be followed in the trial of such 
suits. Questions of law and pioceduio shall be determined by the 
presiding judge ; but the decision on the tacts shall be the decision of 
the ina]oiity of the delegates befoie whom the case is tiird : provided 
that, vvheie such delegates «ue equally divided in opinion, the division 
on the facts shall he the demion if the pirsidmg Judge. 


( HAl’l'l- R XLVIlt 

LAW IN RESPECT OF PROVIDENT FUNDS 

1. Law applicable. 

The law applicable m lespeet oi piovidcnt fuiul is contained in the 
1’iovident Funds Ac t. 

2. Protection of compulsory deposits. 

A compulsoiy deposit in any (imeminent oi Kuilw.iv 1’iocident Fund 

shall not in any wav he c apable of bring assigned m c bulge d and shall 
not be liable to att.n liinent undei any deiiee oi mdri ol anv ( ivil. 
Revenue or Ctmiinal Couit m aspect of any debt oi liability illumed by 
the subsc nbei or drpositoi, ami lieithei the olliual assignee noi anv 
leiuvu appointed under the l’lovincial Insolvent Act. shall lie entitled 
to, oi have any claim on sm h i ompuFnry deposit. Any sum st.Hiding to 
the uedit of any subsc riber to, oi drpositoi in, unv sm b Fund at the 
time of ho decease and payable undu the mles ol tlm Fund to any de¬ 
pendent of the suits, utter oi depositor, oi to such person as may be 
authorised by law to loeive payment on his behalf, shall, subject to 
any deduction authorised by the Ait and, ‘-ave when* the dependent is 
the widow or child of the subscribe! or (lejamtoi, subject also to the 
rights of an assignee under an assignment made before the commence¬ 
ment of this Act, vest m tlm dependent, and shall, subject as aforesaid, 
be free from any debt or other liability inclined by the deceased or 
incurred by the dependent before the death of the subsc ribei or depositor. 
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.3. Provisions regarding payments. 

When the sum has become payable, the paying officer shall pay the 
same to the subscriber or depositor if he is alive. If he is dead, the 
sum shall be paid to a dependent or to such person as may be authorized 
by law to receive payment on his behalf. If the sum does not exceed 
its, 5,000, the paying officer shall pay it to a nominee if there is no 
dependent. If no person is nominated the payment shall be made to any 
poison who produces probate, letters or certificate. 

4. Rights of nominees. 

The Act No. XI of 1946 has amended Sec. 5 of Act XIX of 1925. 

Any nomination duly made in a< cordanee with the rules of the Fund 
which pinpoiK to confer upon any person the right to receive the whole 
or any part of the sum on the death of the subscriber or depositor, shall 
be deemed to eonhi such right absolutely, unless such nomination is 
varied bv another nomination made in like manner or is expressly can- 
felted by tiie subsetiher or depositor by notice given in such manner 
and to such authority as is prescribed by the titles of the Fund, or unless 
such nomination at any time becomes invalid by reason of the happening 
ot some contingency specified therein. If the nominee predeceases 
the subscriber or depositor, nomination shall become void so far as it 
relates to the nominee. 

5. Protection for acts done in good faith. 

No suit or otliei legal proceedings shall lie against any person in 
inspect of anything which is in good faith done or intended to Ire done 
under this Act. 
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TRADE UNIONS & TRADE DISPUTES 

1. Law applicable. 

The law in respect of trade unions and trade disputes is contained in 
tile Indian Trade Unions Act and Trade Disputes Act. 

2. Registration of trade unions. 

For each Province theie is the Registiar of 1'iade I'nions to whom, 
any seven or mote jhtsoms miv, it they wish to haw then Tiade Union 
registeied, make an application m the piesciibed lonn accompanied 
by a copy of the rules of the Dade Fnioii and a statement containing 
the followmjg patticulars, namely the names, omipitions and 

addiesses of tlie meniheis making (lie application , | n) the name of the 
Tiade I'nion and the addiess ot it-, head office , (in) the titles, names, 
ages, addresses and occupations of the otnceis ol the Tiade I'nion. 

A Iiade I’nion shall not he icgistricd unless its mles jnovide for 
the lollowmg matteis, namely 1 the name ot the Tiade Union; 
\b) Its objects , (i ) the whole of the pm pises j,,i wlm h the geneial funds 
of the Tiade Union shall be apple able , (d) ni.imtenaiH e ol a list of 
members of the Tiade Union and adequate laolite s loi the inspection 
theieof bv otie ers and membeis of tie- Union , (< ) admission of oidinary 
membeis , {/) conditions of niembeislop, (e) manner in whiih mles 

shall be amended , {In m.iiimi in wheh ne mheis and odiceis shall lx* 
appointed, Jh safe i ustodv of the luiels , (/) the inamiei in whieh the 
Union may be dissolwd The Indian Tiade Unions (Amendnii'iit) Act, 
1947 nisei ts two new i hapti l s in the A < t of I92fi. ( haptei 111A refeis to 
“lecogmtnm of tiade unions'’ and II 111 lefejs to 'niitaii pia< tices." 

3. Funds. 

The geiieial funds of a Tiade Union lannot lie sjient on any other 
■objct ts othei than those spe ( died m Si i I a of 1 lie Indian I tade l ’iiions 
Act. No suit oi legal jinx eedim; shall he ciitei tamed by any ( ivil 
Court against any legistiied Tiade Union oi against any oflicer oi mnti- 
tier tlieieof, m lesjieet of any art done in <ontenijilation oi furtlieiancc 
of any trade dispute to which a membri of the Union is a paity on the 
ground only that su< h a< t induces some othei person to break a contract 
of employment or that it is m mteih iem e with tiade or employment of 
some other person or with the light of some othei puson to dispose of 
Jlis capital or his labour as he wills, 

4. Trade Disputes Act. 

Tins Act provides for tin* invest igation and settlement of disputes 
arising bitwam employers and the employees engaged in a "public 


u 
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utility sen-ice", such as persons employed in (?) railway service ; («) postal 
telegraph or telephone service ; or (iii) in any industry, business or undeil 
taking which supplies power, light or water to the public. If a dispute 
concerning any such public utility service exists or is apprehended, the 
Provincial Government or the Central Government may, by order in 
writing, refer the dispute to a Court of Inquiry, or to a Board of Concilia¬ 
tion, for promoting a settlement thereof. Any person employed in a 
public utility service who goes on strike without giving proper notiu 
commits an offence under this Act. Any employer carrying on public 
utility service who locks out any of his workmen, i. e., doses the place ot 
employment, without proper notice, also commits an offence under this 
Act. A strike or a lock-out shall be illegal which (a) has any object 
other than or in addition to the furtherance of a trade dispute within tin- 
trade or industry in which the strikers or employers locking out un¬ 
engaged ; and (h) is designed or calculated to intict severe, and general 
hardship upon the community and thereby to compel any Government 
or Railway Authority to take or abstain from taking any particular 
course of action. (As for the law 111 respect of trade disputes in Bombav 
Presidency see Bombay l rade Disputes Conciliation Act, 1934. ) 



CHAPTER L 


LAW IN RESPECT OF PENSIONS 

1. Law applicable. 

The law applicable in respect of pension is contained in the Pensions 
Act. 

2. Bar to suits relating to pensions. 

No Civil Court shall enteitain any suit ielating to pension 01 grant of 
money or land revenue confer reel bv anv Government, whatevei may 
have Urn the consideration for any such pension 01 giant, and whatever 
may have turn the nature of the payment, claim or light for which such 
pension, may have been substituted. 

3. Claims to be made to Collector. 

Any person having a claim icl.Umg to anv pension or grant may 
prefei such claim to the Collector ol the Distnct; and stub Collector 
shall dispose of such daim m ataoidance with inles fi,lined by Govern¬ 
ment. A Civil Court, otlieiwise competent to try the same, shall take 
cognisance of anv such claim upm tneiviug a ceitilicalc from the Collec¬ 
tor that the c.Lse niav be so tiled, but shall not make .uiv oulet or decree in 
any suit whatevei by which the liability of Government to pay any such 
pension oi grant as afoiesaid is aliected duectlv or induectly. 

4 . Commutation of pensions. 

The Piovimaal Governmuit oi the ( enlial Government may with 
the consent of the holder, oulet the whole oi part of Ins pension or grant 
of momv or land-tevenue to be commuted for a lump sum on such 
terms as may seem just. 

5. Exemption of pension from attachment. 

No pension gianted by Government on |*>litic,il < onxidcrations, or 
on account of past seiches oi piesent infirmities oi as a compassionate 
allowance shall he liable to sei/.uie, attadmieiit or seejuestration by a 
process of any Court, at the instant e of a neditor, for any demand 
against the pensioner or in satisfaction of any decree. 



CHAPTER LI 

USURIOUS LOANS 


1. Law applicable. 

The law applicable is contained in the Usurious Loans Act. 


2. Re-opening of transactions. 

Where, in any suit to which this Act applies, whether heard ex-parte 
or otherwise, the Court has reason to believe— 

(a) that the interest is excessive; and 

{!>) that the transaction was, as between the parties thereto, sub¬ 
stantially unfair; 

the Court may exercise all or any of the following powers, namely, may:— 

(1) re-open the tiansaction, take an account between the parties, 
and relieve the debtor of all liability in respect of any excessive 
interest ; 

(2) notwithstanding any agreement, purporting to close previous 
dealings and to create a new obligation, le-open any account 
uluady taken between them and relieve the debtor of all lia¬ 
bility in respect of any excessive mteiest, and if anything has 
been paid or allowed in account in respect of such liability 
order the neditoi to repay any sum winch it considers to be 
ivpayabli' in iuspcct thuioof; 

(d) set aside eithet wholly m m part or revise nr alter any security 
given or agicement made in respect of any loan, and if the 
neditoi lias parted with the secmity, order him to indemnify 
the (lebtoi m such manner and to such extent as it may deem 


“Excessive” means in excess of that which the t'omt deems to bo 
reasonable liaxmg regard to the nsk mem red by the creditor at the 
date of the loan. I n consider mg the question of nsk, the Court shall 
take into account the presence or absence of security and the value 
thereof, the financial condition of the debtor etc. In considering whether 
a transaction was substantially unlair, the Court shall take into account 
all circumstances materially affecting the lelations of the parties at 
the time o the loan or tending to show that the tiansaction was unfair, 
including the necessities or sup]rosed necessities of the debtor at the time 
ot the loan so far as the same were known, or must be taken to have been 
known to the eied.tor. Interest may of itself be sufficient evidence 
hat the tiansaction was substantially unfair. These provisions shall 
not affect a lrona-tide transferee for value, who had no notice of the 
transactions between the lender and the debtor. 
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DRAMATIC PERFORMANCES 

1. Law applicable. 

The !.i\v applicable is cont.lined in the Di.uh.Uk IVtfomunces Act. 

2. Prohibition of certain dramatic performances. 

The piovinu.il <io\ eminent <u .1 Magistiate m.iy by oulei piohibit, 
the ]H’ifonn.inee of ,mv (a) (D pantomime or (r) othei diama, 

about to be pcrfoiined in .1 jiuhlie place, it the same is— 

(»i) of a so and. doits or defeinatoiv natuie, 01 

(h) likely to escite feelings ot disutle< tion to the tloveillllient es¬ 
tablished bv law, 01 

{<■) likely to deprave and eon apt prisons piesent at the pnfor- 
mance. 

The eopv of .such oidei may be suve.i on any prison about to take 
part m the said petfoimanee, 01 on the ownei 01 01 ropier of any house, 
room or place 111 which sin h peifonname is intended to take place ; and 
any' person on whom such < opv is sens'd and who does any act in dis¬ 
obedience to sin b oulei shall be punished on conviction with imprison¬ 
ment lot a term which may extend to d months, or with hue or with both. 
Any sin h outer may be not 1 tied by pun lam.it ton, and a wt it ten or juinted 
notice thereof may lie stm k up at any pi n e .idapted foi giving infor¬ 
mation of the oulei to prisons taking pail 01 intending to lake ]>att 01 
witness the jin foimanee. W hoevei after tlx" notlheation of such older 
takes part m the perfoimaiue m assists in <oudu<tmg Midi performance 
or is piesent as .1 spectator dunng sin li peifonname or any person being 
the ownei of .1 house in s the same 01 permits the same to be used for 
such prrformani e, shall be punished as above. 

3. Religious festivals. 

These pio\isions do not apply to am ijIijs 01 peilormanees of a 
like kind at uligiotts fistivals. 



CHAPTER LI 11 

PUBLIC CONVEYANCES 

1. Law Applicable. 

The law applicable in respect of public conveyances is contained 
in the Bombay Public Conveyances Act. Sections 36-38-39 extend 
to the whole of Bombay Presidency. The rest of the Act extends subject 
to sec. 36, only to Greater Bombay. 

2. Licences for public conveyances. 

“Public Conveyance” means any wheeled vehicle, drawn or pro¬ 
pelled on roads and used for the puqroses of plying for hire for the con¬ 
veyance of persons or goods but does not include a motor vehicle as 
defined in the Motor Vehicles Act or a vehicle running upon fixed rails. 
No person shall keep or let for hire any public conveyance without a 
licence gianted by the Commissioner of Police in this behalf. On every 
public conveyance the number of the conveyance as entered in the 
licence and where the conveyance is licensed to carry passengers, the 
number of passengers which it is licensed to carry, shall be dearly in¬ 
scribed in such manner as the Commissioner of Police may direct. Such 
licences shall remain in foice for the licensing year and shall be renewable. 
Such licences shall contain the following particulars:— 

(a) The full name and address of the licensee ; 

(b) The date on which the licence was granted and the date on 
which it will expire by efflux of time ; 

(c) The local area for which the licence is granted ; 

(d) The number and class of the conveyance ; 

(e) The number of horses or other animals (if any) by which it is 
to be drawn ; 

(/) The number of passengers (if any) which it may carry. 

Such licences shall not he transferred by the licensee to any other 
person without the sanction of the Commissioner of Police and if trans¬ 
ferred without sucli sanction shall thereupon become void. Such sanc¬ 
tion when granted shall be endorsed on the licence. The Commissioner 
of Police may lefuse to grant licences for any class of vehicles if, in his 
opinion, it is undesirable that sucli vehicles should be used as public 
conveyances. The Commissioner of Police may also refuse to grant a 
licence if in his opinion the conveyance is unfit for the purpose for which 
it is intended. When granting a licence for a public conveyance, the 
Commissioner of Police shall cause the number of the licence and the 
number of passengers which it can carry, to be painted or clearly in¬ 
scribed upon the conveyance. For the grant of a licence for a public 
conveyance a fee shall be charged at such late as the Commissioner 
of Police shall prescribe. For the renewal of such licence a fee at one- 
half of the rate chargeable as above shall be charged. 
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3. Licensing of Horses. 

No horse shall be used for drawing a public conveyance except under 
a licence granted by the Commissioner of Police in respect of such horso. 
Such licences shall contain the following particulars — 
hi) The full name and address of the licensee ; 

(M The date on which the licence was gianted and the date en 
which it will expire by efflux of time ; 
h) The local area for which the licence is granted ; 

(d) A description of the horse for which the licence is granted and 
the nt.uks of identification of the same; 

\c) The class of conveyance to draw which the horse may be used. 

When granting a licence for a horse the Commissioner of Police may, 
if he thinks it nru-ssarv. biand such hoise on the Imof m such manner 
that it may be casilv identilieil. The (‘onimissionei ot Police may refuse 
to grant a licence for ,t hot so if in Ins opinion such hot so is in any wav 
unlit for use m a public- conveyance. 

4. Licensing of Drivers. 

N'o prison dull a< t as a dnvei of a public umveyance without a 
licence gianted by the < ummissiuner o( Police in this behalf. Such 
licences shall iem.un in Ion e for the been m ; \'eai and shall be lenewable. 
Such licences shall contain the following juiticul.us - 
{.il The full name and -uldn-ss ol (he licensee, 

{b) flie date on which the lioefoe was giantec! and the date on 

which it will expne by efflux of lime, 
it) I he local aiea foi which the licence is gianted ; 

(,f) The class ol pulilic conveyance winch the licensee is licensed 
to dnvo. 

file I'ommissioner of Police in,iv ictus,■ to giant a licence to a driver 
it m Ins opinion sm li dnvei is not competent and caieful or is unlit on 
.u.count of youth, infirmity, bad chancier oi any otliei reason to pursue 
the occupation of cluver of a public conveyance', When granting a 
licence to .1 dnvrr the < oinmissioner of Police shall piovide him with 
a metal badge beating the number of the licence, lively driver who lias 
received such a badge shall wear it on a conspicuous part of his dress at 
all times when put suing Ins occupation as a drivei. No driver who has 
irevived such a badge shall permit anv other person to wear it. For the 
giant of a licence to a driver a fee shall lie cbarged at such rate as the 
<'oinmissioner of Police shall presc nbe, For the renewal of such licence 
a fee at one-half of the iute chargeable as above shall be charged. It,very 
licence which lias been s U s]>ended or cancelled should lie returned by tin* 
licensee to the Commissioner of Police within twenty-four hums after 
the suspension or cancellation thereof. 

5. Fares and Stands. 

The Commissioner of Police shall fix the legal rates of fares for public 
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conveyances. The Commissioner o{ Police shall also appoint stands 
or places, at which alone public conveyances may stand to ply for hire. 
The lists of the fares fixed for public conveyances shall be prepared by the 
Commissioner of Police and sold to the public at a reasonable price. 

6. Failure to cause public conveyance to ply when so required. 

Any licensee of a public conveyance who shall without sufficient 
mason fail to cause such conveyance to ply for hire when required to do 
so by a public officer shall he punishable with a fine which may extend 
to Its. 50/-. 

7. Penalties. 

The offences by drivers of public conveyances and the penalties 
provided for them are contained m Section 26 of the said Act. 



CHAPTER LI V 


TRADE MARKS 


1. Law applicable. 

The law m respect of registration and pioteetiou of trade marks' 
is contained in the Trade Marks Act. 

2. Registration of Trade Marks. 

Tor the purpose.-. of this A* t tlieie is established at Bombay a Tiade 
Maik Kcgistiy and a uvoid called tlie Kcgistei of l'iade Mutks. At 
Calcutta also tlieie is established a bianeli id the 'liade Mark Registry. 

A tiaile maik may be rcgistvicd only in icsp.xt ot putliciiku: goods 01 
i lasses of giunls. Am i|uestiuii .uising as to the i lass within whieli am 1 
goods fall shall lie detemuned by the Rcgistiat whose decision in the 
mattei sliall be hnal. 

3. Distinctiveness requisite for Registration. 

A tiade maik shall not be ugisteied unless it contains ot consists 
of at least one of the following ess< ntul ]>artu ulais, namely : - 

(a) The name of a lomp.mv, individual, or turn, icpiescnted in 
a sjieual or paituulai m.uinei , 

(A ) The signature of the npphi ant foi legislation oi some piede 
eessor 111 his business ; 

(i) One ol mo|c invented Wolds , 

(>/) One oi moie wools having no diieit lefcicnee to the eliaraetci 
or <|U,di!\' of the goods, and not being, aeeoidmg to its ordinal\ 
sigmlieatioii, ,t geogiaidm.il name or simiame ot the name of 
a sect, caste ot tribe m India , 

(0 Any otlwi distimtive mnk. piowdid that a name, signature, 
or any word, other than su< h as fall within the descriptions in 
the above clauses, shall not be icgistiahle exu-pt upon evidence 
of its distinctiveness. 

For the puqsoses of this piovisioii, the expression "distinctive" means 
adapted, in relation to the goods in ies]>est of whieli a tiade mark is 
proposed to be icgistered, to distinguish goods with which the proprietor 
of the trade mark is or may be cornice ted in the course of trade from 
goods in tlw ease of wlm li no sin Ii connection subsists, either geneially 
or, where the trade mark is pmjxised to he registned subject to limita¬ 
tions, in relation to use within the extent of (lie registration. In- 
determining whether a tiade mark is adapted to distinguish as afoiesaid, 
the tribunal may have regard to the extent to which — 

(a) the trade mark is inherently so adapted to distinguish and 

(b) by reason of the use of flte trade mark or of any other cir¬ 
cumstances, the trade mark is in fact so adapted to distinguish : provided 
that in the case of a trade mark which has been continuously used in 
relation to the same goods as those in relation to which registration is. 

12 
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.applied for, during a period from a date prior to the 25th day of February 
1937, to the elate of application for registration, the Registrar shall not 
refuse registration by reason only of the fact that the trade-mark is not 
adapted to distinguish as aforesaid, and may accept evidence of acquired 
distinctiveness as entitling the trade mark to registration. A trade mark 
may he limited wholly or in part to one or more specified colours, and 
any such limitation shall be taken into consideration by any tribunal 
having to decide on the distinctive character of the trade mark. So far 
as a trade mark is registered without limitation of colour it shall be deemed 
to be registered for all colours. No trade mark nor part of a trade mark 
diall be legistered which consists of, or contains, any scandalous design 
■or any matter the use of which would— 

(a) by reason of its being likely to deceive or to cause confusion 
or ot herwise, be disentitled to protection in a Court of Justice ; or 
(l>) be likely to butt the religious susceptibilities of any class’of 
people ; or 

(c) be contiary to any law for the time being in force or to morality. 
No word which is commonly used and accepted name of any single 
•chemical element shall lie registered as a trade mark in respect of a che¬ 
mical substance or preparation. No trade mark shall be registered in 
inspect of any goods which is identical with a trade mark belonging to 
a diffeient proprietor and already on the Register in respect of the same 
goods, or which so nearly resembles such trade mark as to be likely to 
deceive, or cause confusion. In case of honest concurrent use or of other 
special circumstances, which, in the opinion of the Registrar make it 
proper so to do he may permit the registration by more than one pro¬ 
prietor of tiade marks which are identical or nearly resemble each other 
m respect of the same goods or description of goods, subject to such con¬ 
ditions and limitations, if any, as the Registrar may think fit to impose. 
4. Application for Registration. 

Any person claiming to be the proprietor of a trade mark used or 
proposed to be used by him who is desirous of registering it shall apply 
in writing to the Registiar in the prescribed manner, and subject to 
the provisions of this Act, the Registrar niav refuse the application or 
may accept it absolutely or subject to such amendments, modifications, 

< onditions or limitations, if any, as he may think fit. In the case of a 
tefusal or conditional acceptance the Registrar shall, if required by the 
applicant, state in writing the grounds of his decision and the materials 
used by him in arriving thereat. Where an application for registration 
of a trade mark has been accepted, the Registrar shall cause the appli¬ 
cation as accepted to he advertised in the prescribed manner. Any 
person may within the prescribed time from the date of the advertise¬ 
ment of an application, give notice in writing in the prescribed manner 
to the Registrar of opposition to the registration. The Registrar shall 
>erve a copy of such notice on the applicant, and within the prescribed 
time the applicant shall send to the Registrar, in the prescribed manner, 
a counter-statement of the grounds on which he relies for his application, 
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and, if he does not do so he shall be deemed to have abandoned his appli¬ 
cation. If the applicant sends such counter-statement, the Registrar 
shall serve a copy thereof on the person giving notice of opposition, and 
shall, after hearing the parties, if so required, and considering the evidence, 
decide whether, and subject to what conditions or limitations, if any, 
registration is to be permitted. When an application for registration 
of a trade mark lus been accepted oi has been decided in tavour of the 
applicant, the Registrar shall register the said trade mark and the trade 
mark when so registered, dial! In* rvgisteied as of the date of the making 
of the said application. On the registration of a tiade in.uk the Registrar 
shall issue to the applicant a ceitilic.Kc foi the registration thereof sealed 
with the seal of the Trade Marks Registiv. 1'lie legistiation of a tiade 
mark shall be for a period of seven ye,us, but nu\ he icnewed fiom time 
to time m accoidance with the provisions of Section IS of the said Act. 

5. Effect of Registration. 

rhe registration of a person in the Registei as piopiietoi of a trade 
mark in respect of any goods shall, if valid, give to that person the ex¬ 
clusive right to the use of the trade mark in iclation to those goods. Such 
a right shall be deemed to be infringed by any peison who uses a mark 
identical with it or very much resembling it. 

No provisions undei this Ait shall he deemed to aftei t lights oj 
'action against any peison fm passing oil goods as the goods of another 
person or the remedies in lespett theieuf. The piovisions in respect of 
assignment and transmission of tiade ni.uks aie lont.uned m ( lupter V 
of the said Act. In icspei t of textile goods being piece goods - 

(1) No ni.uk (onsistmg of a line heading alone shall he registrable 

as a tiade nuik ; 

(2) A line heading sh.ill not he deemed to lie adapted to 
distinguished . 

(2) Ihe legistiation of a trade in.uk shall not give any exclusive 
light to tile use of a line heading. 

In respect of any textile goods, the legislation of lettms oi numerals, 
or any combination thereof, shall be subject to sir li (onditions and 
restrictions as may be prescrib'd. 

6. Suits. 

No suit for the infringement of a trade maik or otherwise relating 
to any right in a trade mark shall be instituted in any Couit inferior 
to the District Court having jurisdiction to try the suit. In all proceed¬ 
ings under this Act before a High Court the costs of the Registrar shall 
Ixi in the discretion of the High Court but the Registrar shall not be 
ordered to pay the costs of any of the parties. A printed or written 
copy of any entry in the Register, certified by the Registrar and sealed 
with the seal of his office shall be. admitted in evidence in all Courts 
without further proof or production of the original. 



CHAPTER LV 


LANDLORD AND TENANT 

1. Law Applicable. 

The law applicable in respect of landlords and tenants in the Pro¬ 
vince of Bombay is contained in the Bombay Rents, Hotel and Lodging 
House Rates Control Act. 

2. What is “Standard Rent?” 

“Standard Rent” ui relation to any premises means— 

(;') the rent at which the premises were let on the first day of 
September 1940, or 

(ii) where they were not let on the first day of September 1940, 
the rent at which they were last let before that day, or 

[tn) whine they were first let after the first day of September 1940, 
the lent at which they were first let, or 

(iv) the rent fixed by the Court as the standard rent. 

3. Rent in excess of Standard Rent illegal. 

Except whete the lent is liable to periodical increment by virtue 
of an agreement enteied into be foie the first day of September 1940, it 
shall not be lawful to claim or receive on account of rent for any pic- 
mixes any increase above the standard rent. Where, as the result of 
any alteration of the terms of the tenancy, the terms on which any pre 
mises are held aie on the whole less favourable to the tenant than tin- 
previous terms, the lent shall be deemed to be increased, whether the sum 
payable as rent, is actually mcieased or not. 

4. Increase in rent on account of improvements. 

A landlonl shall be entitled to make such increase in the rent of tin- 
premises, as may be reasonable, foi any improvement or structural 
alteration of the premises which has been made with the consent of tin- 
tenant given in writing; and such an increase shall not be deemed to be 
an illegal increase. 

5. Increase in rent on account of payment of taxes, etc. 

Where a landlord is required to pay to a local authority in respect 
of any premises any rate, cess, or tax imposed or levied for the purposes 
of such authority, he shall lx- entitled to make an increase in the rent 
of the premises by an amount not exceeding the increase paid by him 
by way of such rate, cess or tax over the amount paid in the period of 
assessment which included the date of the coming into operation of this 
Act, or the date on which the premises were first let, whichever is later, 
and such increase in rent shall not be deemed to be an illegal increase. 
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6. Powers of Court to fix Standard Rent. 

In any of the following cases the Court may. upon an application 
made to it for that purpose, or in any suit or proceeding, fix the standard 
rent as, having regard, to the provisions of this Act and the circumstances 
of the case, the Court deems just — 

(a) where any premises are fust let after the first day of September 
1940 , and the rent at which they ate so let is in the opinion of 
the Court excessive, or 

(h) where the Court is satisfied that theie is no sufficient evidence 
to ascertain the tent at which the piemixes woie first let after 
the first dav of September 1940 , oi 
(c) when* l>v tea son of the premises having been let at one time as 
a whole or in parts and at another time in parts or as a whole; or 
(il) when* any jiinnises have been m an* let n-nt-fiee oi at a nominal 
lent or for some ronsideiatmn m addition to the lent, oi 
fc) where then* n any dispute lu tween the landloid and the tenant 
legardmg the amount of stand.ml lent. 

If then* is any dispute between the landloid and the tenant tcgaid- 
ing tile amount of 'prmnlted mei e.ty 'y,’' the (null mav deteimme 
such amount. If an .i]>]dn alion fin tixuu; the stand,ml lent or for deter¬ 
mining the permitted irn teases is made by a tenant, the ( unit shall forth¬ 
with make an older sp ( eifvmg the amount ot n ut m peimittcd tin n*ases 
to be ])aid by the tenant pending the filial dei lsi.m of the .ipjiln .ition, and 
a copy of such onlet 'hall he seived u]><m the landloid 

7. No ejectment if the tenant pays standard rent. 

A landloid shall not he entitlid to the movny of possession of any 
jrrernises so long as the tenant pa\s oi irudy and willing to jiav tin* 
amount of the stand.ml nut ami peimitted men uses, if any, and observes 
and perfonns the other • <>m 1 11nnm of the tenancy, in so fat as they are 
consistent With the pmvtsions of this Aet. No suit for leeoveiy of 
jiossession shall he liistitmed by a l.mdlonl against the tenant on the 
gnntnd of non-payment of tin* stand.ml not m jieinutted increases 
flue, Until the expuation of one iminth next ultei notne in writing of the* 
demand of the stand.ml n ot m jo iin1 11 < < 1 im leases lias been served upon 
flu- tenant in the mannei pmvided m Section 10 (> of the I'lansfer of 
1 ’roperty Act. No denee for cVKtiou shall be jiassed in any sui h suit 
if, at the hearing of the suit, tin* tenant pav> ot tendcis in Court the 
standatd rent or jieimitted mneases thc-n dm*, togellui with the costs 
of the suit. 

Explanation. -In anv <ase xs 1 k i<* theie is a dispute as to the amount 
of standard rent ot permitted increases move]able under tills Act tire 
tenant shall be deemed to be ready and willing to pay such amount if, 
lrefore the expiry of the period of one month aflei notice refi ned to above 
he makes an application to the < ourt for fixation of standard rent and 
thereafter pays or tenders the amount of rent or permitted increases 
as ordered by the (.ourt. 
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8. When landlord may recover possession. 

Notwithstanding anything contained in this Ad a landlord shall be 
entitled to recover possession of any premises if the Court is satisfied 

(a) that the tenant has committed any act contrary to the provi¬ 
sions of Section 108 (0) of the Transfer of Property act; or 

{!>) tfiat the tenant lias, without the landlord’s consent given in 
writing, erected on the premises any permanent structure; or 

(c) that the tenant or any person residing with the tenant has been 
guilty of conduct which is a nuisance or annoyance to the 
adjoining or neighbouring occupiers, or has been convicted 
of using the premises or allowing the premises to be used for 
unmoral or illegal purposes, or 

(d) that the tenant lias given notice to quit and in consequence of 
that notice the landlord has eontiacted to sell or let the pre¬ 
mises oi has taken any other steps, as a result of which he would, 
in the opinion of the Comt, be seriously prejudiced if he could 
not obtain possession of the premises; or 

(e) that the tenant has, since the coming into operation of this 
Act, sub-let the whole or part of the premises or assigned oi 
transfeired m any other manner his interest therein; or 

(/) that the piemises were let to the tenant for use as a residence 
by reason of Ins being in the service or employment of the land¬ 
lord, and that the tenant has ceased, whether before or after 
the coming into operation of this Act to be in such service or 
employment; or 

(g) that the premises aie reasonably and bonaftde required by the 
landloid for occupation by lumself or by any person for whose 
benefit the premises are held; or 

(h) that the promises ate reasonably and bomifide requited by the 
landloid fm cauying out repairs which cannot be earned out 
without the piemises being vacated; or 

(/) that where the premises are land, such land is reasonably and 
bonafide lequiied by the landlord for the erection of a new 
residential building; or 

(j) that the rent chat god by the tenant for the premises or any 
part thereof which are sub-let before the coming into operation 
of this Act is in excess of the standard rent and permitted 
increases in respect of such premises or part or that the tenant 
has received any line, premium, other like sum or considera¬ 
tion in respect of such premises or part; or 

(A) that the pnmises have not been used without reasonable cause 
for the pin pose for which tluy were let for a continuous period 
of six months immediately preccdirg the date of the suit; or 
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(/) that the tenant after the coining into operation of this Act 
has built, or acquired vacant possession of or been allotted a 
suitable residence. 

No decree for eviction shall be passed on the ground of reasonable 
and bomfi<U requirement if the Court is satisfied that, having regard to- 
all the eiiciunstanees of the case including the question whether othoi 
reasonable accommodation is available for the landlord or the tenant, 
greater hardship would he caused by passing the decree than by refusing 
to pass it. 

Where the Court is satisfied th,u no lianMnp would lie caused either 
to the tenant or to the landlmd by passing the deeiee in respect of a 
part of the premises, the Com t shall pass tl^- decree in respcit of such 
part only. 

Explanation.- In case where a prison is tiling to recovei premises 
from his tenant on the gioimd ut hutu requirement, a person shall not 
be deemed to lie a landloid unless he has .iiqmicd Ills interest m the 
])iemise< at a date jmor to the beginning ot the tenatnv, oi the tiist day 
of January, 19-17, wlii< hevei is latei. I'he expression "landloid" shall 
not include a lent-failllel 01 1 eilt i nlln toi or estate nun.igel, 

9. Tenant not to sub-let. 

Notwithstanding anything < out.lined in any law, it shall not lie 
lawful after the coining into opeiation of this A< t fot any tenant to sub¬ 
let the whole ot any pait of the pi< mises h t to him m to assign oi ti.lus¬ 
ter m any other m.tnnri Ins interest tluiem It shall not lie lawful for 
the tenant oi any prison acting ot pmpoitmg to ,u t on behalf of the 
tenant to claim ot reieive any sum ot any nmsidetation as a condition 
of the iehn<|uislinient of his n n.uii \ of am pieinises. 

10. Landlord to furnish particulars of rent. 

hvoty landloid shall, upon a notice srmd ujxm him by the tenant 
by post oi in any otln i maniiei. furnish to sin h tenant within one month, 
of the receipt of such notice a statement giving lull pailuulais of the 
amount of the st.uulald tent of the Jirenitses OI p.llt theieof let to sue III 
tenant and of the permitted tin teases. 

11. Duties of landlord. 

Every landloid is bound to keep the premises in good and tenantablo 
repair. If the landlord fails to do si even after notice, the tenant may 
make the same himself and deduct the exjienses of sm h repaiis from tin- 
rent or otherwise recover them from the landlord Provided that the 
amount so deducted or recovciablr in any year shall not exceed one- 
twelfth of the rent payable by the tenani for that year. No landlord' 
either himself or through any- person acting on his behalf shall without 
just or sufficient cause cut off or withhold any essential supply or service 
enjoyed by the tenant in respect of the premises let to him. A tenant 
in occupation of the premises may make an application to the Court 
for a direction to restore such supply or service. 
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Explanation “Essential supply” or "essential service" includes 
supply of water, electricity, lights in passages and on stair-cases, lifts 
and conservancy or sanitary service. 

A landlord shall not use or permit to be used for a non-residential 
purpose any premises which on the date of the coming into operation of 
this Act wne used for a residential purpose. A landlord must give a 
receipt for any amount received by him in respect of any premises in 
the prescribed form and manner. 

12. Recovery of rent according to British Calendar. 

Notwithstanding anything contained in any law for the time being 
in force or any contiact, custom or local usage to the contrary, rent pay¬ 
able by the month or year it portion of a year shall be recovered according 
to the British Calendar. 

13. Fixation of fair rates for lodgers. 

The Controller may fix a fair rate to he chaiged for board, lodging 
or other mi vice provided m a hotel or lodging house at such amount as, 
having regard to the ciicumstanees of the case, he deems just. The 
Controllei may also fix the pel ventage of accommodation for daily,and 
monthly lodgeis, respectively, in a hotel or lodging house The Control¬ 
ler may, from tune to time, revise the fair Kites or percentage of accom¬ 
modation oi numbct of lodgeis lived as above. No manager of a hutel 
or a lodging house shall cliaige any amount in excess of the fair rate so 
lived. No manage! of a hotel or lodging house shall evict a lodger so 
long as lie pays the fan rate and obsetves and performs the other con¬ 
ditions of Ins agieeiiient. The managoi of a hotel or lodging house can 
recover possession only on certain grounds stated m Sec, 39 of the said 
Act. 
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1. Law Applicable. 

The law in re^xvt of liecines for Radius, that is wiirh'ss sets, is 
contained m the Indian Winders I'ele^iapliv Act. 

2 . Licences. 

No pet son can possess a radio, tint is \uicl.-xs i«yivin,it set, except 
under and m accordance with a h< i ns e issued j.u that puipose undei the 
Indian Wireless Tcleipaphv \ct. The oKyi.iph authomv constituted 
undei the Indian rel.-tpuph V. i -I1.1U he the intlioi its' . onipetpni to issue 
Ilc'cMlCes fiii the Use ol i.idlos md othet w unless teh spapliY appaiatils, 

3 . Offence and penalty. 

Whoever possesses am win less nliyi.iphv app.ualns without a 
hceiit e shall lie punished, in the use ol the lust otlen. e. with line which 
illav extend to Rs. pin, and, m the . ,ee ol a a i ond oi suhseiptenl oilence, 
with hue \xho It may extend to Rs 'Aid It is an niteifje to possess a 
wileless sei without a In-on.e, 001 Ihompi u i, not in a woikmi; otdet. 
Jn oils 1 i tse a poison possessed a wind. >s s. t with one t,t!v‘ htolveit and 
the pint; i ounei'tions iioin the povyei unit and end tension httleiies 
wanting and thus nn apilde of ie. , nn^ am sound. I-ven in that use 

it was held that tile peison |n>-i "in:; tin win 1 . 1 without a h< euse 

had I Iiinniitti'd an often, e and fie wa . i'antdiid undei ’seipioii t> ot the 
Wireless leleipapht \. t. Ill tin- ln.il m Wind, -s I’e). ipaphy ( \meml- 
nieut) Ait PMP. it is pirn id. d that am ofln ei spi.iallv unpowered 
by the t . nfial < j < *\ ei innent m tins lie half m it so n * h any buildm/-, vessel 
<ir [ila.in win. h In- liis n is..it to hi'lt. \e tint any wind.-s |elej;laphv 
ajipaiatus. m ies|...t of win. h an off. n< .■ puinshahle undei Se. . b has 
been 1 oinnilUed Is kept ol . nil. <' ded, an. 1 , lake pns.e.sidn theieiil. 
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( IIAl'THR I.VII 

HINDU LAW 


1. Castes. 

The Hindus an- divided into lour tastes, namely,- — 

(a) the Ihalunaiis, 01 puestly class; 

(h) the KMiattiy.is, 01 watt tor caste, 

(r) the Y’aisyas, 01 :i”iicitltmal caste, and 
(</) the 'sitdias. 

2. Acts modifying Hindu Law. 

lh( l Hindu Law has been modified and supplemented in certain 
respects by the billowing Ads 

(a) The t aste Disabilities Removal Ad, 1850, 

(h) I he Hindu Widows’ Keinamuye Act, 185b, 

(<) The Indian Sin cession Yd, 1925, set turns 57, 214; 

(d) I lie Native t'oiiveits’ Manure Dissolution Act, I8bb , 

(c) I lie Special M,image Yet ol 1872 (altei .tmendmenl of 1928) • 
(/) 1 1"’ Uanster ol hopeitv Ad I\, 1882, as amended bv Act 

XX ol 1929, 

(,y) Die Indian Mn|mity Yd, 1875, 

(h) Ihe Huardians and YYaoD Ad. 1890 , 

(') Lb' Hindu Inheiit.uiie (Remo\al ol Disabilities) Ad, 1928; 
(/) Lie Hindu law ol Inlietiume (Aniendinenl) Art, 1929; 

(L Lie lianslet ol l’iopift\ ( YniendllienU dmolcmentarv Act 

XXI ol 1929, 

(l) Idle lliiiiht ( ■ams ol I i ,-u :une Ai I, 1989 , 

("•’) I lie Hindu Women’s Rights to hop, it\ Yd XYTH ol 1987; 
(ti) Idle Indian ('outi.u t Yd, 1872 . 

(") I lie Indian TNudein r Ait 1872, and 
(/•) The Indian I’enal ('ode. 

3. Sources of Hindu Law. 

The three main vmrusi.i Hindu dluin.tj m Du ,ue (I) the Sruti 
(3) the Sinitti, and (8) ( ustont I he tliice |uiih ip. 1 1 S miitis are 
(/) rite Lode of Maim; 

(n) ddie Code ot \ ,i|uav.ilk\a , and 

(m) I he ( ode ot N.u.ulu. 

Judicial decisions on Hindu Law ate also sometimes spoken of as 
a source ot law, though the\ .tie not shuttle so. 
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4. Mitakshara and Dayabhaga Schools. * 

I) , 1, ' v - Uls . m K^fr-d -ind tlu* Mitakshara school 
tarv th> !". !>lrN V* lmlla ; ,!lt ' Mitakshara is a running common - 
l- V'rf'’'' hy v 'J"‘U^'vara. The Dayabhaga 

fio n l! M i 't S >v J f U , U V,lh ' uu - n »' M lmol differs 

svs m \ ,, k ' ,aw inherit.uiW» and the joint family 

, r , A H, "' iu f >m.l\ instiling in a p.trtieul.ir pt,wince is piesumeii 

V ' !) .v the law ot tlie place in which it resides. Wheir.t Hindu 

UmiK iiHgiat, s hum <,ne piovm.y to aimthei, tile J.iesuinptinn is that 
it tantes with it Its ]>eis,>iul law, that is, the laws and customs as to 
came 1 "" l "' '" n ' ' "‘ luiOM ' l' IrV ' lllm g in the ])iovtn, <• fiotn which it 

5. Mitakshara law of inheritance. 

I Oder the Mitakslum I CVS It the de, ease,I was, the time of bis 
(li.itu, a Ill, mhei of a joint undnidcd l.unth, icchnnally ..died a copat- 
cen.uv, his undivided niteiest m the tojiaueiuiy pi opt K V devolves on 
Its top.til etiet S liy -UlV.Vo, s|„p, |he sel|..,c, pin ed pmjleity goes to 
his hens li\ sin , eSsion 1 nd, v the Hindu Women's Kiehl s (,, IhoiKTty 
AU the union along with the sous is entitled to the same sh.ue as the 
M ’"' 1 11 'h' 1 'he Mit.tlvsh.ua law, the light t,, min ill atises Itotn pro- 

pun|utty, tn.u is pioMinitv «t relationship. I udn tin- Davahhiga law 
it anses horn sjmttual < lit. my. that is, the itv lm route,,mg spud 
tual henelit on tie iii.iik s ot paletnal and maternal amestois, Them 
«m* Uu«v c l.iss,‘s m| Ih*hn 1 Ip' tile Mit.lksll at a law, namely, - 

(a) (iolt pa sapmdas ; 

(M 's unattodakas , and 

(, ) I! indicts 


11 l11 ' 1 1 su<i,eds beloje the second and the sei olid sin needs 
lhi thud I lie gotiaja sipmd.is of a jvison aie Ins (i male desetm- 
danls ui tie- in d, line his ti male as, end.mis m the male line, (hi* (i male 
descendants 1,1 tie , ulhteta! in de line of tael, of he, SIX Ill lie aset ndants 
an, his u the due lit, t and daughters son. Hie sam.uiodakas of a person 
include alt Ills age. It, S tioni the ,Nth to the Nth de;i..-. I'lie Sapmd.m 
Miovnl in th.‘ followm«* oi<lcr. 

l-.(. Son, gj.mdsoti, and meat-giandson 

4. \\ n low 

S 1 iaugdit,; , 

tk I taught,a', uni t 

7. Motile! , 

5. l-.1tI d i , 

9 I’notle-I , 

ID. Blotle‘l ’s son , 

11. Brother's son’s sot) , 

12. Father's mother ; 

13 . Father's father , 
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13A. Son’s daughter; 

I3B. Daughter’s daughter; 

13C. Sister ; 

13D. Sister’s son ; 

13K. Half-sister's son ; 

14. I’aternal uncle ; 

15. Paternal uncle’s son ; 

10, Paternal uncle’s son’s son ; 

17. Father’s father’s mother; 

18. Father’s father’s father ; 

19. Father’s paternal uncle; 

20. Father's paternal uncle’s son ; 

21. Father’s paternal uncle’s son’s son ; 

22. Brother’s son’s son’s son ; 

23. Uncle’s son’s son’s son. 

Failing all sapindas, the inheritance passes to samanodakas and 
on failure of sapindas and samanodakas, but not until then, the inheri¬ 
tance passes to bandhus. The heir to the property of a hermit is his 
spiritual brother belonging to the same hermitage, to that of an ascetic 
a virtuous pupil, and to that of a student of theology lus religious pre¬ 
ceptor. Oil failure of all heirs the property vests m "Government. 


6. Order of succession to males in Bombay. 


file following is the order of succession to males among sapindas 
in Bombay Presidency in cases governed by the Mitakshara:—- 

MS. Son, son’s son, and soil’s son’s son. These inherit simulta¬ 
neously. Under Act XVIII of 1937 the widow, the prede¬ 
ceased son’s widow, and the widow of a piedeceased son of 
a piedeceased son, are also lecogmsed as heirs ; 

7. Daughter; 

8 . I taughtei X son ; 

9. Mot I lei , 

10 . F.ithei , 

11. Ihothei ; 

12 . Ill ot hei s si in ; 

13. Gi.uulinnthei ; 

IT Full sister; 

15. Half-sister; 

Id. Great-great-grandson etc. 


Hie tollowmg is the order of succession to males in cases governed 
by the Muyuhha ' — 

I d. Same as above; 

7 Fathei ; 

8. Mother , 
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9. Full brothers along with sons of full brothers who are dead ; 

10. Full brother's son ; 

11-12, Same as above ; 

13. Father's father and half-brother, in equal shares. 

7. Inheritance to males according to Dayabhaga. 

The property of a deceased Hindu governed by the Dayabhaga law 
passes by succession, unlading ins share in undivided piopeity. Succes¬ 
sion accoidmg to .Frugal v liool is governed by eap.uity tor conferring 
spiritual benclit lire three classes of hens lerognised liy Dayabhaga 
aie -(a' vijundas. do -.ikul\and (r) sunanodakas. 

8, Disabilities. 

I ue follow mg d'dii ts Oi acts exclude an hen fi oiti inliei itance.— 
(ai l m h.i'titN by a widow ; 

('olthndni -s, deatness, .uof dumbness and want of any limb or organ, 
it ifoilgeiut d and until able ; * 

(i! Fun i< \ . 

(</' idlin'. . 

(<■ I I.epios\ . 

(/) Othi i i i n arable disiases, 

(SOI h. -1’ndi-r the HINDI' 1NHF.K1 I'ANt ]■ (KF.MOVAI. OF DIS- 
AHll.l 11 F.s) U I no ]k ison, othei than a peison whoisand lias 
been iioinlmth a lun.rtn m idiot, is e\< hided tiom inheritance 
or from anv right oi sh.ne in joint family property by reason 
onh ot ,mv disease, defoimity, oi Jilivsn.d oi mental defect,) 

(s' 1 A tnmdeier is disqualified upon principles of justice, equity 
and good < oiisi inn e 

9. Stridhana. 

Hi' - word "stridhana" is derived limn s hi, woman, and dhana, 
piopeit\ It means, liteiallv woman's piopntv. The following is the 
definition of stridhana as given in the Mifakshara - 

" Fli.it whn h was given by the father, by the mother, by the husband, 
or by a luothei. and that whit h was piesented by the maternal uncles 
and the lest at the time of wedding befoie the nuptial fne; and the 
gift on a second marriage oi gratuity on arcount <>f supersession; and, 
as indicated by the word m/va (and the Test), property obtained by_ 

(1) inheritance , 

(2) pur chase ; 

(tt) partition , 

(4) seizure, as for example, adverse possession ; 

(5) finding; 

all this is stridhana according to Maim and the rest," 
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Succession to a woman’s stridhana varies according as she was 
married or unman ied, and according as she was married in an approved 
or in an unapproved lorm. It also varies according to the source from 
which the stridhana came. The rules of descent, again, are different, 
in different schools. A maiden’s property, according to all the schools 
passes in the following order :— 

(1) titeiine brother; 

(2) mother; 

(2) father; 

(4) father’s liens m order of propinquity ; 

(5) kinsmen of the deceased herself, u\, her mother’s heirs in order 
of propinquity. 

Succession to stiidhana property is different in the Benares School, 
Bombay School and Madras School. On failure of her husband’s heirs 
the stridhana of a widow goes to her blood relations in preference to the 
Ciown. 

10. Women’s Estate. 

According to the Bengal, Benaies, Mithila and Madras schools 
every female who suci eeds as an heir whether to a male or to a female, 
takes a limited estate m the property inherited by her, and on her death 
the property passes not to her heiis, but to the next heir of the last full 
owner. According to (lie Bombay school property inheiited by evoiv 
female ftom a female, and piopeity inheiited from a male by female* 
heirs other than those who came into the gotra of the deceased owner 
by marriage, is stiidhana I'emalex who come into the gotra of the 
deceased owner by mat riage lake a limited estate in the propel ty inherited 
by them from a male, and on their death the property passes to the next 
heir of the last lull owner. Accmding to the Bengal, Benares, Mithila 
and Madias schools evoi v female who succeeds as an heir whether to a 
male or to a female, takes a limited estate in the piopeity inheiited by 
her. In the Bombay Presidency eveiy female who succeeds as an heir 
to a female takes the pioperty absolutely. But as icgards property 
inherited hom a male, those females who by marriage have entered into 
the gotra of the deceased owner take a limited estate, while other female 
heiis take absolutely. 

11. Widow’s Estate. 

A widow or othei limited heir is not a tenant-tor-life, hut is owner 
of the propel ty inherited by her, subject to certain restrictions on aliena¬ 
tion, and subject to its devolving upon the next heir of the last full 
owner upon liei death. The whole estate is for the time being, vested 
in her and she lepieseuts it completely. A widow under the Hindu Law 
takes a special and qualified estate, and she has a limited power of dis¬ 
position of her husband’s property. The restrictions on her power of 
alienation are inseparable fiom hei estate, and their existence does not 
depend on that of heirs capable of taking on her death. The estate 
taken by a Hindu widow in property inherited by her from her husband 
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is called 'Widow's estate." A widow oi other limited heir is not a trustee 
for the reversioners. She ins absolute jxn\er of disjHis.il of the ineome of 
the projxutv inherited by her. She is not bound to save the ineome. 
She may sjH'iid the whole ineome upon herself, or give it away as slu: 
likes during her life-time. But ditlicult ijuestioiis arise when the ineome 
is accumulated eithoi when the estate is to hei jxissession or in the jxisses* 
sion of others, lo ujihold an alienation, by a widow or other limited 
heir, of the curpu \ of n»m<>\ cable ptopertv miieiited by hoi, it should be 
shown 

(1) That theie was legal neeessitv ; or 

(2) That the alienee alter le.isonable imputy as to the ms essity 
acted honestly m the belief that the necessity existed ; or 

(3) Th.it theie was such consent of the next leversioneis to tilt; 
alienation as would latse a jiiesiunjition that the transaction 
was a jiiojh‘1 one. oi 

(4) 1'hat it was a suuendei bv hei o! hei whole inleiest in the whole 
estate in lavout of the neatest levetsionet at the time of 
alienation. 

A widow oi otliei limited lieu i .inn.it disjiose of by will piojxuty 
inherited by hei m any jioition then of, whether the piojioity be movealile 
or immoveable. A widow may alienate the estate lot teilain religions 
or chariatahle puipo'os. I'he jiowei of a widow or otliei limited heir 
to alienate the estate inheiited by bei loi purpose* otliei than leligious 
ot charitable is analogous to that oi a manager of an infant's estate; 
that power is a limited and >pialtlied one. lit an only be exeieised rightly 
in the case of leal ne.'d or foi the henellt of the estate. If the alienation 
is for purjxises ot legal IKS 1 ssitv tii toi the benelil of tlie estate, it binds 
not only her mteiest m the estate, hut the whole body ol leveisioiierx. 
The woid "neei'ssity" has a somewhat special, almost lcihnic.il meaning. 
The powei of a widow oi oilier limited hen to sell oi moitgage the estate 
inherited by b< i is a limited and <(ii.ihln--1 ]>owei. If tlie sale or mortgage 
is imjHXielied. the blit dell lies oil the alienee to prove either t li.it there 
was a legal necessity in fact , oi that he made jiiojier and hnna fide imjuiiy 
as to the exist cm e of the necessity and did all that was le.isonable to 

satisfy himself as to the existence ol the IH-I essity. if lie ]Moves dial 
there was a nc<l«Mtv m f.e t the alienation will be upheld, even (hough 
the necessity was hi might about by the mismanagement of the limited 
heir, unless it be shown that lie himself eonluhuled to the mismanage- 
ment. In no <ase however is lie bound lo see tli.it the money paid by 
him is applied to meet tin- necessity. Tlie icason is that lie <,m lately 
have the means of controlling the adnal aj>jdi< at ion, unless he himself 
enters on the management, An .. made by a widow or other 

limited heir of pioputy inherited by her, without legal necessity and 
without the consent of tile next reversioners is not binding on the rever- 
sioncis, but it is nevertheless binding on Iut so as to pass her own life 
interest to the alienee, liven as regards reversioners, it. is not absolutely 
void, but voidable at their option. 
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12. Equities on setting aside alienations by widow. 

It lias been held by the Bombay High Court that when a sale is 
set aside, the Court may direct, as a condition of setting aside the sale, 
the return of the purchase money if the money is still intact at the death 
of the widow. In one case the Privy Council held that the Court may 
in setting aside the sale direct the reversioner to pay to the purchaser 
the amount expended by him on such improvements as have enhanced 
the market value of the property. But it has been held by the Allaha¬ 
bad High Court, that whether the case he one of mortgage, lease, or gift, 
if the transfer is not one for legal necessity, the transferee is not entitled 
to any compensation for the improvements made by him even if the 
improvements were such as have enhanced the maiket value of the pro¬ 
pel ty. 

13. Purchase money applied by widow in part only to purposes of legal 

necessity. 

Sometimes it happens that pioperty mlici ited by a widow from her 
husband is sold by hei lor legal necessity, hut the whole of the pi ice is not 
applied to purposes of necessity. In such cases, if the sale itself is justified 
by legal necessity, and the purchaser pays a fair price for the property 
sold, and acts m good faith and alter due inquiry as to the necessity for 
the sale, the mete tact that pail of the price is not proved to have been 
applied to purposes of necessity, would not invalidate the sale, the pur¬ 
chaser not being hound to see the application of the price for proper 
pui poses. 

14. Alienation made by widow with consent of reversioner. 

A level sinner who consents to an alienation bv a widow is pieduded 
from disputing the validity <>t the alienation. But il the actual levei- 
sioner at the widow’s death he a ditfcient person, lit' is not precluded 
from questioning the alienation, though even in Ins case the alienation 
will stand good unless he pioves that the tiansaction was one without 
legal necessity. 

15. Compromise and family arrangement by widow. 

Whete a widow oi otliei limited heir enteis into a family airange- 
ment or into a compromise winch mvolvt s an alienation of the estate, 
the level sinner who lias been a paitv to and has benefited by the trans¬ 
action is piecluded fiom questioning the alienation. The reversioner, 
being a paily to the tiansaction, cannot lepudiatc it. A compromise 
in the natme of a family ailangement entrust into bv a widow or other 
lieii binds the teveisiotieis, though they mav not he parties thereto, 
provided it amounts to a boittt-fiilc settlement of disputes in respect of 
the estate, llowevet a meic device between the widow and the next 
leversioner to divide the estate between them Cannot tie supported 
on the ground of a lamily auangement. \ widow may alienate or charge 
the estate for payment of debts piopeily incurred by her in connection 
with the business inheiited by her from her husband. An acknowledg- 
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mcnt signed, or payment made, in respect of any liability, by a widow 
shall be a valid acknowledgment as against a reversioner succeeding 
to such liability, by virtue of See, 3 of the Indian Limitation Act. 

16. Surrender of estate by widow. 

An alienation by a willow of the estate nuv be validated il it can In- 
shown to be a surrender o( hri whole mteiest m the whole estate in favour 
of the neatest levelsioiui. it theie l>e onl\ one, 01 ol the whole body ol 
leversioneis, it theie lie mote than one at the time of the alienation. A 
valid smiendrl nude !>V a Hindu Widow to the next leveisionei cannot 
be defeated by a subseipn nt adoption ot a s»m to hoi husband. 

17. Coparceners : Coparcenary property, under the Mitakshara. 

A joint Hindu family mii'Hi ot all poisons bueallv deseendeil fiom 
a common amrstoi, and im hides tin u wises and umname.l daughteis, 
A Hindu iopan enaiis a nni'li n.tiiowei b<«i\- than the |omt faiiulv. 
It im huh s only those poisons who ai<|une by butli an mteiest in the 
joint oi mpaii i-iu-iv ]uopeit\. ilus, an lhesoiis.gi.uKlsonsandgieat- 
giandsoiis of the Imldei of the |omt piopi 1 1 \ lot the tune tu mg, m otbei 
wolds, the ilnee geneiatioiis next |o the lioldi l ill utlbiokell male descent. 
The i mil eptiiin ot a joint Hindu lumih ■ oiisiiiutiug a mpaii cii.uy is 
that of a i onimon male au« t stni w it It hi- Inn al des ( < miauls in the male 
hue within loui dimeis lountmg Inmi and im lusive ot s\u h aneestoi 
(ol tlllee digleis e\i hisis e oi the am i slot ]. \ i 0)1,11 eeual V Is putcly 

a 1 lea title of law, it 1 an not lie . n ati d by act ol j>,u ties, save in so far 
that by adojition a >-t 1 ,inc:< r may be intiodun'd as a inembei theieol. 

I bough isms <o]Mii'iiaiv must lias'e a common unrest,,1 in stall 
with, it is not to he Mippos, d that 1 v> 1 y ■ op.u< eiuiy is limited to foui 
degii is fiom the eoiiniioii atm st.ii. A nn mini ot ,1 |uml family may 
be leiimved nuue than hail i), gins lioiu (lie coiiimnu am estoi and 
yet lie may be a I Iijuii em 1 wiirtlet lie IS so 01 not depends on the 
answei to the • jin slum w In tliei lie r all ileinaml a pat lit mu ol llieiop.u- 
Ii-iiai V JU ope| (y. It lie 1 an, lie 1, a i ojiati end , bill lint III 1 101 Wise. I lie 
rule is that p.u tition 1 an be demandi d by any iiu-mbei of a |oint family 
who is not unloved nune than hmi digu-es fiom the last lioldei, 
lloWeVel lelliote lie lllaV be llolll the ( onlMloll .IIK'stoi 01 01 Igllial lioldei 
of the piopeitv i lie miv issiiue ol a • oji.ii < en.n v umii-t the Mitak 
sli.ua is unity of nu net ship, the own<|«diip being vislul in tin- whole 
body ol ropan diets, N'o > oipan ( mi, while tin pinpdty n mams joint 
can say that lie has i 01 j intrust in tin- juojid |\. Ill, juiciest is 
a fluctuating mteiest being enl.tiged on the death ol a nidiibd, 01 being 
diminisbfd by birth in the family. Hut no fi male i.iii be a lop.un-mt 
under the Mifaksli.ua law. 

Tlie Mitakshaia divides junjieilv into two 1 lasses, vi/„ uprait 

hand ha Java 01 miobstriu fed In-iit,ige, and \iipralt-hanJlni dnya or 
obstructed hditage, i’mpdtv in wiueli a person ao|Uiies an interest 
by birth is called unobstructed hdibigr, jicraus/- flu- a< • mal of tin; 
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right to it is not obstructed by the existence of the owner. Property 
the right to which .teenies not by birth but on the death of the last owner 
without leaving male issue, is called obstructed heritage. It is called 
obstructed, because the accrual of the right to it is obstructed by the 
existence of the owner. Pnobxtructed heritage is not at all recognised 
by the Dayabhaga. 

Joint family 01 copaicenaty pioperty is that m which every copar- 
ceiiei has a joint interest and a joint possession. The following are the 
mam incidents of joint lantily or coparcenary property :—- 

(it) It devolves by survivorship, not by succession. 

(/') it property in which the male issue of the coparceners acquire 
an interest bv butli. 

A Hindu, even it lie be joint, may possess sepaiate or self-acquired 
piopei ty, which propeity shall belong to him exclusively. All property 
mliriited l»v a male Hindu horn his father, father’s father, or father's 
lather's lather, is known as ancestral property. Under the Mitakshara 
sons, gianil-sons and great-grand-sons of a person acquire an interest 
m such juopei ty by birth. The rigid which the son takes at his birth 
m the ancestial property is wholly independent of his father. Although 
a soil acqunes by biitli an interest m the coparcenary property, the father 
has inherent lights „f making within retisontible limits gifts of ancestral 
moveable piopeity. A Hindu lathei has a power to make a gift within 
reasonable limits of ancestial immox'eable property foi pious purposes 

On the death of a eopaiccner, his mteiest m the coparcenary pro¬ 
pel ty does not jiass by sin i ession to Ins heirs but it passes by survivor- 
shij) to the stu viving coparceners. Undoi the Hindu Gains of Learning 
Ait, no gains of learning shall be field to be the joint family property, 
even if the person has act puled his education from the joint family funds! 
Undei the Hindu Law then- is always a piesunvption that a joint family 
continues joint until the contiaiy is pioveil. The stiength of this pre¬ 
sumption neiessaiih vaiies m eveiy case, I hi 1 jiresumjition is stronger 
in the case ol biotheis than in the case of cmisms, and the farther you 
go from the foundei of the family this presumption becomes weaker and 
weaker. Hut then- is no presumption that a family, because it is joint, 
possesses joint piopeity. 1 he plaintiff who alleges in a suit for partition 
that a jurticulai propeity is joint family piopoi'tv has to jnove that the 
propeity is joint. 

No eopai coikt is entitled to exclusive possession of the whole or 
pot lion i)I the property. Diere is community of interest and unity of 
possession between all the copaiTeneis, ICacb coparcener is entitled 
to joint possession and joint enjoyment of the income of the coparcenary 
property. 

18. Manager or Karta. 

The maiugei of a joint Hindu family is known as a karta. The 
karta has control over the income and expendituie and he is the custodian 
of the surplus. The manager of a joint family has implied authority 
to borrow money for the joint family business or joint family purposes. 
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If money has been bonowed by tlie manager of a joint Hindu family 
on a representation th.it it is requned for i.untly purpises or family 
business, and the neditor seeks to lender all the •.bates ol the otlur 
members of the family liable for this debt, he is not entitled to a deenc 
against the whole joint lamiK piopeitv, unless lie shows that theie was 
a necessity toi the loan, oi that he made it.ison.ihle imputies as to tin* 
net essity lor the loan. Hie managei of a mint family business has 
implied jtowns of making ronti.it t' going n-eeipts. and coinpiomising 
<ir discliutgmg elatnis. ninth .tie nu idrnt.il to the joint family business, 

1 lie powei ol a nt.iliugci of an inl.mt Inn to tbulge an estate not his 
own is a limited and tju.diliod powei It tan onlv he e\eo ised lightly 
in ease of need ol (ol I ho Innelil ti! lie estate. Hilt whole the i barge 
is one that a piudent ownel would ln.ik<•. in oidoi to benefit the estate, 
the huna-fuic lendei is mu .dinted h\ the ]Ut\ ions mismanagement of 
the estate. I lie at lu.d pit s-aue on tin t -| ite, the d.Ulgei to be aveitisl. 
oi the hem fit to he tonfemd up* >11 it, in the )>.u (it ul.u instant e, is the 
thing to he legalded. I lie h mb i is bound to m<jUUt into the necessity 
foi the loan, and to satisfy Imti'ell .m well as lie e.m, with tefetenn* to 
the p.titi with whom lie is dealing tiiat tin ni.in.igei is ailing foi the 
benefit of tin t state. If In' ti'»s st ni'iuiii and aKo ,u ts honestly, (he 
aetual existent e ol an alligetl sight lent oi icasoiuble neeessilv is not 
a I oik lit toil pi ei Ct it lit to the \ alldltS ol Ills 1 li.tlge and I he t redilol who 
is at ting honesth is mu hound to take i.ur to see that the moneys 
boiiowetl lioin him ate applied f<u the puipo'i's foi w lilt b tin V were 
hollowed. I’.nnient ul teAvinment lexniur and joini faniilv tlelifs, 
maintenance of eopauemis. m.tillage txjirnses ami fmieial expenses, 
eu.ts of m e t ",i! v litigation, < t< . an lield to be laiinlv iieeessities. Where 
the manage! of a Mip.uttii.o\ sells oi imulg.iges joint family piopetly, 
the pun hast i oi the imutgagee must make m<|uuv wlnthei the sale 
oi moi (gage is m eessai \ m mu In a suit bled by the memheis ol a join! 
family lor setting aside an\ alienation in I ivmn nl the t n-ditni the huideti 
ol J>ni\ ing It gal m t essiu foi tin- salt <u mottgage is mi tlie eieihtoi. A 

limit gage by the managei ot a joint Hindu family fm enlaiging a joint 
family Imsim ss is binding on all the i op.u> runs, piovided that the 
1 1 .iiisacimu is one whn h a piudent outlet would enlei into haying teg,ud 
In .ill the . Iiemnstaixes of the ease A fompiollllse enteitd into by 
the manage! for the hem fit of the joint family binds all the other tnem- 
heis ot the joint family including (he Illinois if the lompiomise is made 
reasonably and /"<>ta-juic. I he manage) of a joint Hindu family has a 
piuei to'repay a debt bill lie has no powei to pass a promissory note to 
reyrve a time-barred debt. Hie in.magi r li.m no powei to give up a debt 
due to the joint family. A drmr pa-sed against (be manager as repre¬ 
senting the family lor a debl <unlta<hd In bun for family nor ossifies is 
binding upon all members of the joint family mrludrng the minors and 
it maybe executed against Hit whole (opareenary property, although 
the other (opaneners urn- not parlies to that suit. Hut Ibis ptovision 
will not apply if tile decree is passid against the manager only in bis 
personal eajwitv. 
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The following persons have power to alienate coparcenary property 
so as to pass a clear title to the alienee. 

(a) The whole body of coparceners, if they are all adults ; 

(/,( The manager, to the extent already described ; 

(cl The father to a limited extent; 

((/) A sole surviving coparcener to the whole extent. 

ISA. Alienation of undivided coparcenary interest. 

No coparcener can make a gift of his undivided interest in the 
joint family propeity. In Bombay and Madras Presidencies, a copar¬ 
cener may sell, mortgage 01 otherwise alienate for value his undivided 
interest in the coparcenary property without the consent of the other 
cnpaioeiiris, m Bengal and United Provinces, he cannot do so, without 
the (onsent ol the olliei copaieenets, unles-, the alienation is for legal 
necessity 01 loi payment by a father of antecedent debts. The Central 
Province, have followed the Bombay and Madras rule, while Bihar, 
Orissa, Punjab and Oudh, have followed the Bengal and U.P. iule. 
According to the Mitakshaia law as applied m Bombay and Madras, a 
(opaicener may alienate his undivided interest m the joint family pio- 
peily. According to the Mitakshaia law as it ptevails in Bengal and 
II.p., no coparcener can alienate even lus own undivided interest m the 
copaiceiuuy property without the consent of the other coparceners and 
if lie does so, the alienation is entirely void. But the Mitakshaia law 
as admmisteied in all the Provinces allows the sale of the undivided 
interest ol a roparcenei in execution of a decree against him. However, 
in Madias the putcliasei is not entitled to joint possession before parti¬ 
tion, while in Bombay the Point may aw aid joint possession to him. 
The purchaser of a cnpurcenei m a sped lie piopeitv is not entitled to 
paitition of that property alone, because even Ins own vendor could not 
have claimed it as such, unless the other coparceners consent to it. The 
only lemrdv of an outside purchaser in such a case is to sue for a general 
paitition. The purchaser of the interest ol the coparcener may sue for 
partition even after the death of the coparcener. The alienee takes such 
interest subject to all ohatges, encumbrances and liabilities, affecting 
such interest. It is open to a copairenoi to renounce his interest in the 
joint family piopertv in favour ol the whole body of other coparceners, 
but not in lavoui ol one or moie ol them. 

19. insolvency of manager, father or coparcener. 

On the insolvency ol the manage! 01 father, there vest in the Official 
Assignee oi Receiver— 

(u) the sepaiate piopertv ot the insoleent manager or father and 
his undivided interest m the joint family piopcrty; and 
( I)) under the Presidency-Towns Insolvency Act, the power which 
the manager of a joint Hindu family has to alienate the entire 
joint family piopeitv for debts incurred on behalf of the family 
or the power which the father has to alienate the joint family 
property for paying lus antecedent debts not contracted for 
immoral put poses. 
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Note :— It should be noted that tin* interest of the son does not vest in 
the Official Assignee, but the entire joint family propotty including 
the son's interest therein may be made available for the payment of the 
joint family debts. 

20. Setting aside alienations. 

If a coparcenei in a family governed by the Muaksli.ua law as ad- 
ininisteied m Bombay and Madias 1 ‘ioideiu ies sells 01 mottgages more 
than this own intensi, the alienation not being hn legal mrrssity 01 
foi payment by a fat 1 h i o| an anteiedem debt, the othei i upatreneis 
can have the alienation s, \ aside to ihe extent of then own imeiests 
theiein but the ahneation i.uniot be set aside mtnely. <tn the othei 
hand, in the other l’in\ in< es if (he alienation is matin i lot legal netessity 
noi for ]>a\ nu fit of an ant< cedent drht, the otliei eoji.iiceneis i .m have 
the alienation set aside i ntiiely as \oid. 

21. Coparceners: Coparcenary property, under the Dayabhaga. 

Acemding to tlie Miiaksli.ua, i .ii li son ,n i|uiies an inteiest at his 

hilth Ill all , tticesli.il ]uiijii 11 \ held by the lathe] and on (lie death of 
the latln i lie (aki s the jiiujieity, not as his I. ulnt's hi n but by sin- 
viyoislnji. Aicoiilmg to tin I )a\ abhar.i. the son does not ,n quite 
any mteiist |>\ birth in .umstial piopettv On the <|c tth ..1 tin lathei 
the son takes inteiest as the Inn ol the lathei and not by mu \ worship. 
As the son does not get an\ intro st m am est i ,d j'lojn i (y m Ins lathei’s 
life-time, tlieie is mi lopamnatv lnUson fallni and sun in the stiiet 
■sense of the trim, as Ic g.uds .tin I stial Jitopi Il\-. 1 'lnli I tin' Dav.tbhaga 

the fat lu r can dnf.. of tin ante.tul jnnpilv at Ins will and the son 

cannot if ill uni a paitilion ul tin ami-tial piopnt\ m an .u i mint of 
mating! lilt nl limn the lathe i Aunjding to lln> Mistaksh u.i a ioJmi- 
reiiats l'ei;£i|s mi the built ot a -mi, ai'mdmg to D.nabliaga it begins 

on the death of the f.itln t 1 mill tin- l)a\ abhaga it is only altei tin- 

death ot the fat In i that Ins -mi> tm in a i opal ■ t li.u y. I lie ism-iii e of a 
ropalt in. 11 \ midei t he Mil ak dial a is milt \ of owin ! dnp. itmlei the Day a- 
hhaga unify af puss, ssnu.i l mk i tin 1 iayabli.iga evi iy < opateeiiet 
takes a (h linite shale m tin* )Uo|u it\ atid In- is Hie owm i of that shate. 

22 . Debts under Mitaksliaia Law. 

As tigaids halnhty of an In ir of a ilicia-'d Hindu to pay debts 
of the dei eased, the law is that he is liable to Ihe extent of (he properly 
inhcliled by him limn tin- d<-< eased I in- lien r- miu jn r on.dlv liable. 
As regaids the umlivnh d ml' o -t sit a i njiau i in i it may In- altai bed 

in bis life-time m exuuiiun of a <b < i<'■ for tin- pm.onal debts of the 

coparcener. If it is attach'd m his life lime, it may be sold altei his 
death \v!irtli'T tin- mdm fm s.de was made in In- life time or altei his 
death. I low ever it cam ml be atta' In d altei In - d< at Ii. foi mi ins deal 1 1 
it passes to othei cojiaocmis by Mimvoidnp. Sms ate liable to pay 
their father's dibts if tiny ate joint with the fatln i and ii the debts 
arc inclined for family purposes. Tin- sons ate -n liable even if the father 
has inclined debts fm pi-nonal benefit, if tin- debts wen not fm unmoral 
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purposes. Under tiie Mitakshara the son is under a religious and pious 
obligation to pay lib father’s debts, if they are not incurred for immoral 
purposes. Hut the creditor cannot proceed against the son personally. 
The pious obligation survives even after father's death. But the son 
is not liable for a debt incut red by the father after partition. He is liable 
for debts in< uned by father before partiton. ft is held by all the Courts 
that the son is liable after partition for a debt contracted by the father 
before partition, but if the suit is tiled alter partition against the father 
only, the decree cannot be executed against the son. In a suit for re¬ 
covering debts the creditor may institute the suit against the father onlv, 
and lie < an execute the decree by attachment and sale of the father’s 
interest as well as the interest of the son, even though the sou was not a 
defendant in the original suit. There is a conflict of opinion as to what 
is the position when there i-> a partition after the decree against the fatliei. 
But the best course for the creditor is to tile a suit against both father and 
son. The creditor may obtain a money-decree against the father alone 
and may attaeh and sell the entiie joint family pioperty including the 
soil's interest therein in execution of the said decree. The sons are under 
a pious obligation to pay their father's debts and they cannot contend 
that because the decree was not passed against them, it does not bind 
their interests. But the sons have two remedies open to them. Thev 
can lile objections undei 0.21, R.58 of the Civil Procedure Code and con¬ 
tend that the debts inclined by their father were incurred for an immoral 
or illegal put pose. II the executing Court upholds this contention then 
the decire-holdet will be foiced to lile a suit under Order 21, Rule (id, 
C.l’.C. Again, instead of liling objections under Older 21, Rule 58, C.l’.C , 
the sons may bung a suit againd the deciee-holdyt: for a declaration that 
they aie not bound by the decree and for an injunction restiaimng the 
deciec-holdei liom sidling the entire joint family propelty. They can 
succeed in that suit it they ptove befme the Court that the debts inclined 
by their fatliei were inclined either lot an immortal or lor an illegal 
purpose On tin' nthei hand the deeiee-holdet niav apply undei 0.21, 
K.titi (2) (c) ol the C.P.C to include the son's mteiest m the ptoclama- 
tion ol sale, and then the Conit shall issue notice upon the son and pass 
such outers us it thinks lit altci healing the objections tiled be the son. 

M<no or less the sain ' pioeyduiv is to tv billowed in ease of a mort¬ 
gage donee against the father, with this dilteienee that whole property 
is put up for sale in case ol a iinitgage donee, no attachment takes place 
as in the case of a money-donee. I'lio Courts have made a distinction 
between the position ol a pun hasei at an execution sale who is a strange r 
to the suit and a jmrehasci who is also a dee.iee-holdei. A stranger pur¬ 
chase! is not bound to make in<jmiu-s to find out the nature of the debts 
incurred by the lather. A stranger purchaser, if lie has no notice that 
the debts wt'ie ineuned for an iimuoi.d pm pose, is not hound to make 
an inquii v bevoml what appeals on the face of the proceedings. On the 
other hand m ease of a purchase! who is also a decree-holder, lie must be 
more on his guaul. In case of a purchaser who is also a decree-holder, 
all that is necessary for the sons to prove, to entitle them to recover their 
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share, i.s that the debt for which the deciee was passed w.ls incurred fm 
an immortal purpose. It is not mvessttv lot them to prove (lie iutther 
fact that the purchaser had notice tint the debt was bad ill law. Tin 
reason is that wheie tlie purchase! and the deoee holder ts one and the 
same ]R'rson, he cannot plead that lie is a ptuehasei without 

notice. But in eithet < ase. the btinlen ol pioung that the debts in 
question weie eontia<ted loi an innuoi.d pm pose is ,.n the sons who 
challenge those debts on that mound. 

ibe fatho of a joint Hindu tainilv ma\ sell 01 mmti;age the joint 
faintly ptopeiiv tin hiding the Colds interest (hetem to dm liaise a debt 
contrasted bv hull to] tin own pnsonal In netn and su< h alienation binds 
the son. provid'd 

("I the d'lit was anieiedi lit to the alienation, and 

( ,) ) It Was Hot nil lilted |o| an llllllloial puipose, 

1 he validity ol su, ). an .dtuiultmi lists upon tin pious obligation 

of ;i Hindu son to dis, hau;e Ins lathei’S* debt whnh is not mctuted lot 
an minimal puipose. \nt<< *•< 1 < nt dibt" iu< .uis antecedent in l.u t as 
well as m time lints tin debt niu-t bn te.dlv and ttulv mdejiendenl <>f 
.and not p.nt ol tlie ti.uis.u li"u imps e hi d. \o alienation made bv the 
fatliei will, h is to 11in t ni l<aa! i.ars.iu mu fm ih< p.nment ol an 
anlei edmit debt dins not bind th> snips Hill test m I lie pi Ojiei I V. 1 lie 
follow me di lit s am i usmi bird as hit inn been mound loi immoial 

|>Uiq loses 

(1 ) < lei It s |||| pll 11 in ill - h*|tl‘ I - 

(-) ih bts dm toi loss,', ,,| jd,»v . 

( 3 ) dibls due hi I ptnllll'as mad' Without < <'! 1' H i< 1 .1 1 I' III . 

(•I; ft< Ills I on 11 .11 1 1 d ll n.h l I he II duel H < i .1 In -I i a w t a 11 1 , 

(in am d> bt wlitih i ■ i• 11si,| ( i,,j , ,, p/miLt m imiuoi,d. 

23. Debts under Dayabhaga Law. 

.1, tltali'l the Milaini.li a !.1U, o undo thi Ihiv.biliari law, the 

SI pa: lie pli.pl I tv of 1 I lllidu Is h i®| I< I tie ]M \ 11 !' Ill of 1 1 f debt'. Ill 

Ills llti tune as well as alter In- d' I'll \ I.'III Ii'palieno IIM'fet till 
Dav a!>h.u;a law lat»i-. a d> licit• mien -I m (lie . . ip.n i i n.n \' ]>io])oi (v , 
wlm h: nil Ills i ii nth j > r i not In, ' ill ’. I Vi n -I up to Ills c n]u:o m 1 , but to 

Ins In ii - 1 >\ ■ '- i —h at, - 1 1- 11 nitii' t i- babli hn the- prime ni of Ins 

debts not I i:I\‘ ill hi- ii!' twin bill also alto Ins d< ilh, .e- ,r I tin the 
hands of ills liois. I ],e tali,'i undo tin Duvabi.ina law tail si'll ol 
mortgage III ahoiute m anv w tv In- bios the .one,ted piopotv nt bis 
bands t<>i tin- ptinent eii Ins debts. 

24. Partition under the .Mitnkshara Law. 

The oiiiv pi * ip* 'i tv that oni he the -ubjiit ol a p.utitiop I- (opat- 
renaiv piopotv Spnuti piopotv < annul be tin- siibjei t ol p.otitinn. 
A p.utition should be made onlv alto niakine prove ton lot the payment 
of the joint famtlv debts and the numb Hum e of the h male tnembets 
of the fatnilv. No eop.ueeiur is entithd to call upon the manager to 
account fm hm past dealings, unless lie establishes baud or rnisappro- 
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priation. But a coparcener who is entirely excluded from the enjoyment 
of the income of the family property is entitled to an account of the 
income derived from the family property. Every coparcener is entitled 
to a share upon partition. Every adult coparcener is entitled to sue 
for a partition of the joint family property at any time. A son, who was 
in his mother’s womb at the time of partition, is entitled to a share 
though hoi n after partition, as if he was in existence at the time of par¬ 
tition. If no share is reserved for him at the time of partition, he has 
a rigid to have the partition re-opened and his share allotted to him. A 
father separating from his sons may or may not reserve to himself any 
share on partition. II the father has reserved any share to himself, 
a son who is begotten as well as horn after partition lias no right to have 
tlie paitition re-opened. If the father has not reserved any share to 
himself on a partition with his sons, a son who is born as well as begotten 
after the paitition is entitled to have the partition re-opened and to have 
a share allotted to him not only m the property as it stood at the time 
ot the original paitition, but in the accumulations made with the help 
<>l that property. A purchaser of the undivided interest of a coparcener 
at a sale in execution of a (Knee can demand paitition. A wife cannot 
herself demand a paitition, hut if a partition takes place between hci 
husband and his sous, she is entitled to receive a share equal to that of 
a son and to hold and enjoy that share even separately from her husband. 
A tnothei or a paternal grand-mother cannot herself demand a partition 
or insist on a paitition Persons who by Hindu law are disqualified by 
physic al mimmty ftom inheriting aie also disentitled to a share on pai¬ 
tition. It has been held by some (Amts that an agreement between 
certain eopati elieis not to paitition joint family piopeily binds the 
actual paitics theieto, but it doc's not bind then assigns, unless there 
be a stipulation not to assign. Any dueetion in a will piohibitmg a 
paitition in futme, is invalid. 

On a paitition between a fathei and Ins sons each son takes a share 
equal to that of the father. Where a joint family consists of brothers, 
they take equal shares cm a paitition. Bach branch takes per stirpes 
according to the stock) as n-ganls cveiy othei blanch but the mem¬ 
bers ot each hianeh take per capita as ugatds each othei. On the death 
of a eopuicenei leaving male issfHe, his light to a shaie on partition is 
leptesented by his male issue', that is it passes to his male issue, juovided 
such issue' be within the limits of the i ojiunvnary. Partition under the 
Hindu law consists in a muneneal division nl the property, that is, it 
consists in defining the sli.ues of the copaiceneis m the joint family 
property. Anv actual division ot the piopeitv by metes and bounds is not 
at all necessary. Alter the sltaies are once delined. the p.it ties may divide 

the piopertv bv metes and bounds, or they m iv < onfmue to live together 
and eiqoy the juopoity in c ominon as before. Hut whether they do the 
one 01 the other, it atteets only the' mode of enjoyment, but not the 
temue of the propeity. Alter paitition the piopeitv ceases to he joint 
and thereafter the unities hold the piopertv as tcnants-in-cominon. 
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Partition is a severance of joint static, ami as such it is a matter ot 
individual volition. All that is necessary, therefore, to constitute a 
partition is a definite and unequivocal indication of the intention to 
•separate. The intention to separate mav Iv shown either by express 
declaration or by conduct. It may be e\j>icssed bv serving a notice on 
the other coparceneis, and the severance of status takes place front the 
date when the communication was sent and not when it was received. The 
institution of a suit for a partition by a eop.ucenei is an unequivocal itttt- 
mation of his intention to separate. A jurtition may also lx* effected 
by an agreement between the parties. The tine test of partition of 
property under the Hindu law is the intention of the metuheis of the 
joint family to become separate owners, Intention being the ie.il test, 
it follows that an agreement between the members to hold and enjoy 
the propeitv in defined shares as separate owners operates as a partition 
although there may have been no aetnal division <if the jiiojhtIv bv 
metes and bounds. When the members of an undivided family .tgteo 
.ummg themselves with legard to a jmtiutl.u piojKitv, that if shall 
thenceforth be the subject of ownership, m leit.un delimsf sliaies. then 
the character of undivided propeitv and joun enfovineut is taken awav 
hum the subject-matter so agieed to he di.dt with, and m the estate 
< aeh membei lias theneefoith a definite and ieitnin sh.uo. winch he llUV 
claim the light to res rive and to enjoy m severalty, although tin* ))tojx*il\ 
itself has not been actually *-evoied and divided. In sin li a i ase the 
, interest of each memhc i is divided although lhe juojieifv irinains jiliy 
sie.illy undivided. An agieemenl to separate need not he m wilting. 

It it is m writing, and cleatlv indicates on the fa< e ol it an intention to 
separate, no evidem e is admissible of the sultsequi ill .uts ot the parties 
to alter or control Its legal cited A pat t It lou between tin* 1 ojiati eiiei s 
may he jiartial either in tesjxxt o) the j'iiopeitv 01 III ie-ped of tile 
jxtsoiis making it When a juitition i*- admitted 01 juoved, the jue 
sumption Is that all the piopciU was divided and a poison alleging dial 
the particular juojieitv is joint has io juovi* that it is joint. Whin one 
coparcener sejurates (torn the others , t inv dilhnih question .liras 
whether the latter ate to be di etited as joint m leimited or sejiaiate, 
The general principle n that ivnv Hindu family is piesum. d to be 
joint unless the contrary is pio\cd ll wms the \ u w ot some of tin* 
(’units that if a suit is hiought foi ji.utition, then* is no juitition until 
.t decree is passed in such suit. Hut this \ n w is not anepted as good 
law. Tlie better view seems to he that the wiv institution of a suit 
tor partition ojxirates as a paititioii. 1 h* plnmtitl m a paililloti suit 
should implead as defendants*— 

(t) the heads of all branches; 

(ft) females who are entitled to ,t di.m on partition , 

(in) the purchaser of a jxirtion of the plaintiff s share, the jilaintitt 
himself being a coparcener; 

(in) if the plaintiff himself is a ]mn li.ra-r from a coparcettei, his 
alienor: 
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(v) a mortgagee with possession of the family property ; 

(vi) simple mortgagees of specific items of the family property; 

(vii) purchaser of the undivided interest of a coparcener; 

(viii) all persons entitled to maintenance from the family. 

A suit for partition may be instituted— 

(/) by a coparcener against the other coparceners ; 

(u) by the purchaser of the interest of a coparcener against his 
vendor and the other coparceners ; 

(fit) against the purchaser of the interest of a coparcener by the 
other coparceners ; 

(in) by the purchaser of the interest of a coparcener in one of the 
several joint family properties against the purchaser of the 
interest of the other coparceners in the same property. 

The general rule is that where a suit for partition is brought by a 
coparcener against the other coparceners, it should be for the whole 
family property. A member of a joint family who sues for partition is 
bound to bring into hotchpot all family property that may be in his own 
possession. Conversion of a member of a joint family to Mahomedanism 
or to any other religion operates as a severance of the joint status between 
him and other members, though the others may continue as joint among 
themselves. If in a suit toi partition it appears to the Court that a 
division cannot he made teasonably 01 conveniently, the Court may 
refuse to make a partition but direct a sale of the property. {See in this 
< onnection the provisions of the Partition Act, 1893). A partition may 
lie re-opened if it has been obtained by fraud oi induced by mistake. The 
effect of a partition is to dissolve the coparcenary with the result that the 
separating members thencefoith hold their respective shares as their 
separate property, and the sliate of each member will pass on his death 
to his heirs. A reunion in estate pioperly so called can only take 
place between persons who weie parties to the original partition, but no 
writing is necessaty toi a reunion. The effect of a reunion is to remit 
the reunited members to their former status as members of a joint Hindu 
family. To constitute a reunion, there must be an intention to reunite 
in estate and m interest. No member of a joint family, even if he is the 
head of the family, has a right to make a partition by will of joint family 
property among the membeis of the family except with then consent. 
Similarly no member of a joint family can dispose of even his own share 
by a will. 

25. Partition under the Dayabhaga Law. 

According to the true notion of a Mitakshara joint family no member 
can say, while the family is joint that he has a definite share in the joint 
family property. Partition under Mitakshara law, consists in ascer¬ 
taining and defining the shares of each coparcener. According to the 
Dayabhaga law, each coparcener lias, even while the family remains 
joint, a certain definite share in the joint property of which he is the 
exclusive owner. Partition, according to that law, consists in separating 
tht' shares of each coparcener and assigning to the coparceners specific 
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portions of the property. As under the Mitakshara, so under the Daya- 
bhaga, the true test of a jiartition Ik's in the intention of the parties to 
separate. Under the Mitakshara, such intention may be shown by a 
mere agreement between coparceners to hold and enjoy the property in 
defined shares as separate owners without an actual division of the 
property by metes and bounds. Under the Duyubhaga, such an agree¬ 
ment alone, is not a sufficient manifestation of the intention to separate— 
there must be something more than such an agreement. There must lx* 
an actual separation of the shares and an assignment to each coparcener 
of his share in the joint property. 

26. GifU. 

A gift consists m the relinquishment, without consideration, of 
one’s own right in propeitv and the treatmn of the tight of another; 
and the*creation of anothei man’s right is completed on that other's 
acceptance the gilt, hilt not otherwise A gift under puie Hindu law 
need not lx* m writing, but it is not valid unless it is accompanied by 
delivery of qx.sscssion '>1 the subject of the gift fiom the donor to the 
donee. Hut as regards Hindu gifts to wln.ii the liansfer of Property 
Act applies, the rule of pine Hindu law that dehwiv of qx.ssession is 
essential to the valulits ot a gift is ,duogated bv Nr, 12:1 of that Ad. 
Under that Act dehwiv of qx.ssrssion is no longer necessary to complete 
a gift, nor is mere dehwiv siilfu lent to constitute a gift except in the case 
•of moveable ptopertv A gilt undo that Act * an onlv be made ill the 
manner provided by Nee. 12d I uder puie Hindu law, a gift cannot be 
made in favour of a poison who was not m existence at the date of the 
gift. A gift of ptopelty is not invalid moely because the doiiot reserves 
the usufruct of the pmpeitv to Inmself for hie A gilt once completed 
is binding ujx.ii the doimi, and it cannot be levoked by 1 tint, unless it 
w as obtained by fraud oi undue mllueiice, 

27, Wills. 

livery Hindu who is of sound mind, and not a minor. may dispose 
of his property by will. Ac.ordmg to all the schools a Hindu can dis¬ 
pose of bv will his separate or self acquitcd pioperty. A< cording to the 
llayabli.lga, a fatliei may .hsqx.se „f by will all Ins piopcity, whether 
ancestral or self-aopmed NinuUilv undei the Dayabliaga, a copar- 
cenei may disqx.se of by will the whole of Ins interest in the joint family 
pioixrtv. According to the Mitakshara, no coparcener, not even a 
father, can disjx.se of bv will his undivided .opain-nary interest even 
if the other copaneners consent to the disposition. 

In determining the construction of a will what has to be looked to, 
is the intention of the testator. Primarily the words of the will are to 
be considered. They < onvey the expression of the testator s wishes, but 
the meaning to be attached to them may be affected by surrounding 
circumstances, and where this is the case, those circumstances no doubt 
must lx* regarded. The Court will consider the surrounding circum¬ 
stances the position of the testator, lus family relationships, the pro- 
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bability that he would use words in a particular .sense, and many other 
circumstances. The Court is in a sense entitled to put itself into the 
testator's armchair. Where the language is clear and consistent, it will 
receive its literal construction, unless there is something in the will itself 
to suggest departure from it. Clear and unambiguous dispositive words 
are not to be controlled or qualified by any general expression of inten¬ 
tion. The will will be read as a whole to ascertain the true intention of the 
testator. In construing the will of a Hindu it is not improper to take 
into consideration what are known to be the ordinary notions and wishes 
of Hindus with respect to the devolution of property. It may be assumed 
that a Hindu generally desires that an estate, especially an ancestral 
estate, shall be retained to his family, and it may be assumed that a Hindu 
knows that as a general rule, at all events, women do not take absolute 
estates of inheritance which they are enabled to alienate. The predilec¬ 
tions of the class to which the testator belongs may be kept in vi£w. 

28. Rules common to gifts and wills. 

A Hindu may give or bequeath his property to any one lie likes. Up 
may not only direct who shall take the estate, hut may also direct what 
quantity of estate they shall take. Hut the person who is to take must 
be in existence at the date when the gift or bequest is to take effect, and 
the estate given to such person must he recognized by the Hindu law. 
In cases governed by the Hindu Transfers and Bequests Act, 1914, the 
Hindu Disposition of Property Act, 1916, and the Hindu Transfers and 
Bequests (City of Madias) Act, 1921, a grant may he made to an unborn 
person subject, however, to the limitations and provisions contained in 
those Acts. An important rule applicable to wills and deeds of gift w 
that a benignant construction is to he used, if the real meaning of the 
document can he reasonably ascertained liom the language used, though 
that language he ungiammatical oi untechmcal, or mistaken as to name 
or description, or in any other niannei meonect, provided it sufliciontlv 
indicates what was meant, that meaning shall he enforced to the extent 
and in the form which the law allows. If on the other hand, the gilt 
were to a man and his heirs, to he selected horn a line other than that 
specified by law, expressly excluding the legal course of inheritance and 
without any of the persons so taking having the power to dispose of tin- 
estate during his life-time, then inasmuch as an inheritance so described 
is not legal, such a gift cannot take effect, except in favour of such persons 
as could take under a gift and to the extent to which the gift is consistent 
with the law. A Hindu may create a life-estate or successive life-estates 
or any other estate for a limited term, piovided the donee is capable of 
taking under the deed or will. But a Hindu cannot create a new 
form of estate, or alter the line of succession allowed by law, for the pur¬ 
poses of carrying out Ids own whims oi wishes. Inheritance does not 
depend on the will of the individual owner. It is laid down by the State 
or custom, not merely for the benefit of individuals, but for reasons of 
public policy. Therefore if a private individual attempts by gift or will 
to,make property inheritable otherwise than in due conformity with law, 
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e is assuming to legislate and lienee die gift must fail, and the inheritance 
n lull take place as the law directs. Thus a will or deed of gift cannot 
■>et up a course of succession which is unknown to Hindu law. All 
estates of inheritance cteated hy gift ot will, so fai as they ate inconsis¬ 
tent with the genetal law of inheritance, are as such void. An English 
i state tail is an estate unknown to the Hindu Law; no ]verson, therefore, 
< an succeed under a gift >u w ill as hen to such an estate. On tiiis ground,' 
uills and gifts which dim t an to go in an order ot succession which 
excludes female heirs that is, an estate in tad male, or male heirs, or 
hens by adoption, or daughteis and then sons, or includes only some of 
the heirs, have been held to he invalid to that extent, A gift to which 
an unmoral condition is atta< lied lemauis good, hut the condition ts void. 
Wlieie the terms ot a traii'lci ol piopeitv duect that tin* income arising 
tioin the projvertv shall Ivc aciumulated either wholly 01 in part during 
u ]x-i tod longer than — 

(u) the life of the tiansteioi, oi, 

e* .1 pel tod of 18 \c.its fiom tin* date ot the tiailsfet, 

such direction sh.ill he void in tin* extent to which the pemid during 
which the accumulation is dun ted exceeds the longei of the aforesaid 
pet mils, and at the end of the List mentioned peinnl the property and the 
un nine thereof shall he disjvised of us if the pciiod dining which the 
uo umulution has been dun ted to lie nude had elapsed. Hut these 
pto\ isious shall not atln t anv <1 11 e< t h> u lor at cumulation foi the puf- 

|msr of — 

iii the pasincnt of tin debts ol the 11ansfeior, oi 
(in the pio\|s)on hi poll ions (oi i' 111 Id i on oi imioter issue of the 
transit ioi m 

‘ini the pit st nation <>i lu.mitenaiu <* ol tin piopetlv liansferred; 
ami so, h iint-t Hull nu\ In nude at i ordnigl\ 

29. Religious and charitable endowments. 

A Hindu who d ol sound iniiul and not a minor, mav dispose of iris 
piopeitv h\* gilt oi l>\- will foi i align nis and i Ii.n it al >!■- ]mr|»oses such as 
i In* establishment and wtn ship ot an idol. feeding l>i alimans and the poor, 
pet foimance of iehgiotis it iiuonies like \mtidhti. durgjh pujah and 
puitih. and the endowment of a university or an hospital. Hut 
a gift or heiptcst to illuihini u void heiausc if is vague and uncertain. 
It the gift oi Ivctpnst is foi iHuium Jhuiam^hala and Sanskrit education, 
the bequest foi tUuinint being void, the whole is void. If the object of 
the bequest cannot lie usi u tainul, it falls through and becomes void. 
\ Hindu may dednate for n-hgious and ihuntubh* objects all property 
which he can vahdlv dispose of bv gift oi by will. No writing is necessary 
to create an endowment except where the endowment is muted by will, 
m which case the will must he in wilting and attested by at least two* 
witnesses, if the case is governed by the Indian Succession Act. A Hindu, 
wlio wishes to establish a lehgioiis or charitable institution, may express 
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his purpose and endow it—a formal trust is not required for that purpose. 
All that is necessary is that the religious or charitable purposes shall be 
dearly specified, and that the property intended for the endowment 
should be set apart for or dedicated to those purposes. Even in the case 
of a dedication to an idol, which cannot itself physically hold lands, it 
is not necessary, though it is usual, to vest the lands in trustees. Nor is 
it necessary that there should be any express words of gift to the idol. 
A clear and unequivocal manifestation of intention to create a trust and 
vesting of the same in the donor or another as a trustee is enough to 
constitute dedication. Mere execution of a deed dedicating property 
to an idol is not enough, for the real object of the executant may be 
to defraud or defeat his creditors. In order to create a valid endowment 
the donor should divest himself of the property. This salutary provision 
is made to prevent the creation of merely illusory endowments. But the 
dedication of property may be complete or partial. If there is no in¬ 
strument of grant, the mere fact that the profits of any land are being 
used for the support of an idol is not proof that the said land formed an 
endowment for that purpose. The rule against perpetuity applies to 
gifts and bequests in favqur of private individuals. It does not apply 
to religious and charitable endowments. If property is devoted 
absolutely to a devasthanam or temple, its management will be in the 
hands of its manager known as shebait. The management of property 
dedicated to a math, that is an abode for students of religion will be in 
the hands of the head of the math known as mohunt. 

It is only in an ideal sense that property vests in the idol for after 
all its possession and management must and has to be entrusted to some 
person such as a shebait. A math, like an idol, is in Hindu law a juridical 
person capable of acquiring, holding and vindicating legal rights, though 
of necessity it can only act in relation to those rights through the medium 
of some human agency. When the property is vested in the math, then 
litigation in respect of it has ordinarily to be conducted by, and in the 
name of, the manager of the mohunt. The Hindu law, like the Roman 
law recognizes not only corporate bodies with rights of property vested 
in the corporation, apart from its individual members, but also the 
juridical persons or subjects called foundations. Temples and maths 
are both religious foundations. Bu,t a temple is not a juridical person 
and no suit relating to temple property can be instituted in the name of 
the temple. 

As a general rule of Hindu law, projierty given for the maintenance 
of religious worship, and of charities connected with it, is not alienable. 
However the shebait or the mohunt can incur debts and borrow money 
on a mortgage of the property for the benefit and preservation of the 
property. The power of a shebait or a mohunt to alienate debutter, property 
is analogous to that of a manager of infant heir. He has no power to 
alienate debutter property except in case of need or for the benefit of the 
estate. Where an alienation is made of such property, the burden lies 
on the alienee to prove either that there was a legal necessity in fact, or 
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that he made proper and bona-fide inquiries as to the existence of such 
necessity and did all that was Reasonable to satisfy himself as to (In¬ 
existence of such necessity. 

The succession to the office of a mohuut depends on the usage of each 
particular math. Similarly the office of a shebait depends on the terms 
of the deed or the will by which it is createtl. There is a conflict of deci¬ 
sions as to whether a shebait can nominate his successor by a will. A sale, 
by a shebait or nwhtoit of his light to manage debutter projierty is void. 
Nor can such right be sold in execution of a decree ag.unst him. Accor¬ 
ding to the Hindu law. when the worship of ;ui idol has l>een founded, 
the shebaitship is held to be vested in the founder and his heirs, unless 
fie has disposed of it otherwise or there has Ikvn some usage or course 
of dealings which points to a different mode of devolution. Once a grant 
is made for religious pur]loses, it becomes irrevocable. If the trust fails 
for want of objects, the founder or his hens may move the Court to 
apply the funds ty-pres that is to sat', to other objects as nearly as may 
he of a similar character. The olfenngs made to an idol belong to the 
idol and not to the officiating priest, unless thcie Is- a custom or an express 
declaration by the founder to the routraiv. 1 he t oiuts have jurisdittiou 
to deal with" the managers of public Hindu temples, and if necessary 
for the good of the religious endowment, to icinove them from their 
jKjsition as managers. The t'omt may alv> remove a shebait of a ptivafe 
endowment for misconduct and dins t him to render accounts, A member 
of the interested community may file a suit in a rrpiesent.itiw capacity 
for rendition of accounts of t lie pi of it s collected by fin* shebait . flu* ( om t 
lias also got jxiwer to fi.une a scheme for the management of the temple. 

Religious endowments .ur either publu 01 piivate. In a public 
endowment the dedication is for the use or benefit of the public. When 
property is set apart foi the woislnp of a family god in which the public 
are not interested, the endowment is a private one. The distinction 
between public and private endoumciits, is important because if a temple 
is a public temple, the dedication may be such that the family itself 
could not put an end to if. bill m the case of pioperty dedicated to a 
family idol the consensus of the whole f.imily might give the pi operty 
another direction. When- a temple is established for the woislnp of a 
particular sect, Jk'isons belonging to other sects are not entitled to will 
-hip in the temple 
30. Marriage. 

Under the Hindu law mairiage is a holy union for the performance 
„f religious duties. It is not a , oiitra. t However a marriage b.ouglit 
about by force or fiaud is altogether invalid. The only forms of marriage 


now i ecogmsed are — 

,i, e Hrahnui form, win. Ii is one of the approved forms; and 
the Asura form, wlm h is one of the unapproved forms. 

Where the father of the bride gives the bride m marriage Without 
receiving any consideration from the bridegroom for giving the girl in 
marriage, the marriage is called Brahma. Hut where he. receives .such 
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consideration, which is technically called sitlka or bride’s price, the 
marriage is called Auira, even though it may have been performed accor¬ 
ding to the rites prescribed for the Brahma form. When there is a 
question as to whether a marriage was in the Brahma form or the Asura 
form, the Court will presume that it was in the Brahma form. The re¬ 
marriage of Hindu widows is expressly legalised by the Hindu Widows 
Remarriage Act. Under the Mitakshara, the father or the paternal 
grand-father or the brother or the mother may give a girl in marriage. 
The marriage of a male minor is not prohibited and his lawful guardian 
may consent to this marriage. A marriage between persons belonging 
to different sub-divisions of the same caste is not invalid. For the pur¬ 
poses of marriage, conveits to Hinduism are regarded as Sudras. There¬ 
fore, the marriage of a Hindu who is a Sitdra by caste with a Christian 
woman who has become a convert to Hinduism before the marriage, is 
tieated as a marriage between two Sudras, and it is valid if it otherwise 
.Complies with the lequuements of the Hindu law. 

N r o marriage is valid it it is made between persons related to each 
other within the piohibited degiecs, unless such marriage is sanctioned 
by custom. There are two ceremonies essential to the validity of a 
Hindu marriage, namely - 

(i) invocation be foie the sacied tire, and 

(ill saptapadi, that is, the taking <>l seven steps by the bridegroom 
and the bride jointly belore the sacred lire. 

The marriage becomes complete when the seventh step is taken , 
till then it is impel feet and revocable. Consummation is not necessary 
to make a mariiage complete and binding Where it is proved that a 
marriage was perfoimed m tact, the ( ourt will always piesume that it 
was valid m law. It is now provided by the Special Marriage Act, that 
nvairiages may he eelehtated -betoie Registiar between persons each 
ot whom piofesses one 01 the other ot the following religions, i.c. to say. 
the Hindu, Buddhist, Sikh, 01 Jama teligion. Divorce is not known 
accenting to pure Hindu law. But undei the Bombay Hindu Divorce 
Act, divoicc can be obtained by Hindus m the Presidency of Bombay 
on certain giouiuls such as impotence, lunacy, dcseition etc. It is also 
pro\ tiled by the Native ( ouveits’ M,image Dissolution Act, that when' 
a Hindu becomes a conceit to Chustianity, and m consequence of such 
lonveision, the husband 01 wile ot the conceit deserts or repudiates the 
conceit, the Court may. on a petition piesented by the convert, pass a 
decree dissolving the marriage and the parties may then many again as 
it the pilot inaiiiage had been dissolved by death. Conversion does not 
opeiate p t r sr as a dissolution ot m image, The husband under the 
Hindu law is the lawful guardian ot Ins minor wife. 

Hither party to a maui.ige may sue the other for restitution of 
conjugal lights but the Court will refuse to pass a decree for restitution 
of conjugal lights against the wife, if the husband is suffering from a 
loathsome disease, such as leprosv, syphilis, 01 if lie keeps a concubine 
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wifeTore^rnToti^h'V^ 7?“'r' -'V 1 d, ‘ i ' rr ' v reiu,,Ti "K >< unsafe for the 
eturn to lur husband s dominion, or it In- adopts another religion 

31. Adoption. 

, 1 ,. ' ;uv , a »w.> kinds of adoption munch, 

, d , k an ? tho * n "' WJ - 1 *>«■ <!*«*** form is in llM - all over India, 

tii rVr, 15 P, T K '" ln Mi,hiU * uul »'“* adjoining districts, 
H object ofadoptHm uu.lcr the Hindu lav ,s to s,v U ,e .spiritual benefit 

f dopt " ^ lus ; l,Kt ‘ s tors hv having a son to, the punx.se ot 
. nng funeral cakes and hhati.ms ot water to the manes ot the adoptet 
and his ancestors, 1 he other objeu is to secute an lieu and jicpettiute 
the adopters name. No adoption is valid unless- - 


(') the person adopting is lawfully tapahle of taking in adoption 

Ule J* :rso " K iv *ng m adoption is lawfully tapahle of giving 
in adoption . 

("m the person adopted ,s lawfully . apahle of being taken m 
adoption , 

(n , the adoption is completed by an a. tual giving and taking 
and 


K’ the ceremony <all,d ,i.i!i,i (oblation ot hie) has been 

performed It is h<>we\ei. douhtlul whethei the tialhi 
honutm reienions is ess, nti.il m all cases to the validity ot 
of an adoption 

!■' 1-1 V male m.tv adoj.t pms i< 1< < 1 he is otliri wise ( <>mpct«*■ 11 to do so. 
A wife also can adopt to hei bushind, But a mothei cannot adopt 
io hei son not can a sistei idoj.t to hei luoiliei. \ wife cannot adojil 
during her husband's lib linn e\, . pt with his e\]>ies S consent Aftei 
bis death she may adopt, m . eiiam pail' of India, only if he has e\press!\ 
audio! ised her to a.lopt and in < >t h'-l juils ot India, even without such 
uitiiniiiy. But ill . it hei i ,ise a mli' oi a widow . annot adoj.t a son to 
hei self the adoption must l»- made to be, husband I'he law as to 
adoption by a widow is ditton nt in ditfeient piovimes 

■ 1 1 Ul NfitIttl.r ,i widow .annot adopt at all 

' ::l ,n Hengal, Beiun s and Madias a widow may adopt under an 
authorii\ fi■ >111 hei I.usl>.t11>I m tli.it heli.ilf 

ii.m in the Madias Pi. siij ( in >, a widow nu\ also adoj.t without 
hei husbands nit hoi it v, il while the husband was sepatate 
at the time of !ii-, diatli she obtains the .onsent of his 
s<//>/s, amt whtie Jn was joint she obtains the t onsent of 
Ills undivided I op III elli'ls 

- i m the Bombas l’i< siden. \. a widow may adopt even without 
any autloultv. 


Hie authority to adopt mas he given orally oi m writing. If it is 
in writing, it must be legister.d unless the authority is given under a 
will. I he authority to adoj.t must he vtrr< 11 v obeyed. The only jiart' 
"I India where a widow < an adopt without ail evpo-ss authority from hei 
husband are the Presidencies of Madras and Bombay. But even in 
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Madras and Bombay a widow can adopt without authority from her 
husband only subject to certain conditions and limitations. A widow 
cannot after remarriage, adopt a son to her first husband. 

In Bombay Presidency a widow may adopt without authority from 
her husband subject to the following conditions:— 

(«) The widow cannot adopt if there is an express condition asking 
her not to adopt. But a mere refusal by the husband to adopt 
does not of itself amount to such a prohibition. 

(/>) If the husbiuid was separate at the time of his death, and the 
widow has succeeded to his estate as his heir, she may take a 
son in adoption without the consent of her husband’s sapindas. 
(c) As to the law in respect of the power of the widow to adopt in 
case the husband was joint at the time of his death, it has been 
modified from time to time. But now it is settled law that a 
widow in Bombay Presidency can adopt even without tin- 
consent of her husband's coparceners. 

The motive of the widow in making adoption is not material in 
deciding the validity of the adoption. A widow's power to adopt con¬ 
tinues all her life in all cases where her husband has died without 
leaving a male issue and in all cases where her husband left a son but if 
the son died leaving her (the mother) as his nearest heir. If the son 
dies leaving a son or wife, the widow's power of adoption comes to an 
end at his death for then the property vests in the heirs of the son. It 
is not very clear whether the widow’s power to adopt revives after the 
death of the son's nearest heirs. It was at one time supposed that 
where the last surviving coparcener died and the property passed to his 
heir, the power of the widow of a predeceased coparcener came to an 
end. But that is not the present view. 

The persons capable of giving a boy in adoption are his father and 
mother and none else. Neither parent can delegate such power. A 
Hindu father who has become a convert to Mahoinedanism has got power 
to give his son in adoption. The persons giving in adoption must have 
attained the age of discretion. No girl can be adopted. Only a boy 
can be given in adoption. He must be of the same caste as his adopting 
father. He should not be deaf or dumb. There is a difference of opinion 
as to what should be the age of the boy given in adoption. In the Bombay 
Presidency even a married man with children can be given and taken 
in adoption. An only son may be given and taken in adoption. The 
adoption of an orphan is not valid except under custom. A stranger 
may be adopted though there are near relations. But two persons 
cannot adopt the same boy. Two persons cannot be simultaneously 
adopted. A person may give his son in adoption under an agreement 
that he should be considered to be the son of both the adoptive and 
natural fathers. Such a boy inherits in both the families. The cere¬ 
monies relating to an adoption are the physical act of giving and receiving 
the boy, the datta homam and other minor ceremonies. The physical 
act of giving and receiving is absolutely necessary to the validity of an 
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adoption. DatJa homam is not essential in all cases. In one case the 
Madras High Court has held that neither datta homam nor any other 
religious ceremony was necessary even among the Brahmans. An 
adoption is not invalid merely because the father giving in adoption 
receives some consideration for giving his son in adoption. 

The legal result of an adoption is that the boy passes from his natural 
family and goes into Ins adoptive family. It confers on the adoptee the 
same rights and privileges as a natural son subject to certain limitations. 
The adopted boy lyses all his rights of inheritance in his natural family. 
An adopted boy is entitled to inherit in his adoptive family as fully as 
if he were a natural-born son both an the paternal and maternal line. 
Conversely, the adoptive parents are entitled to inherit to him. If a 
son is born after adoption to the adoptive father, the adopted son does 
not, on a partition between him am! the after-born natural son, share 
equally with him as he would have done if lie were a natural son, but 
lie takes.— 

(<i) in Bengal, one-third of the adoptive father's estate ; 

(A) in Ben,lies, one-fourth of the adoptive father's estate ; and 

(if) j” 111 BomlM >' ;uu ' Madras Presidencies, one fifth of the said estate. 

If the estate is impartible, the a nr,is a son alone succeeds to it. Among 
the Sudras in Madias and Bengal, an adopted soil shares equally with 
the after-born natural son ; in Bombay Piesideiicy, he takes one-fifth 
of the estate. 

The fart of adoption must he pioved m the same way as any other 
fact. The burden of piovmg adoption is very heavy if the adoption is 
made a long time after the date of the alleged autliontv to adopt. A 
]htsoii who is otherwise entitled to dispute an adoption may, by his 
declaration, act or commission, he estopjied from disputing it. But mere 
acquiescence in an adoption or mere presence at an adoption, cannot 
create an estopjxd. The jx'riod of limitation for a suit to obtain a decla¬ 
ration that an adoption is valid or invalid is (i ycais from the date when 
the rights of the adopted son are interfered with or fiom the date when 
the alleged adoption becomes known to the plaintiff. 

32. Minority and guardianship. 

t’ndar the Indian Majority Act, every minor of whose jierson ot 
property a guardian has been appointed by any Court, and every minor 
of whose property the superintendence has been assumed by a Court of 
Wards is deemed to have attained his majority at the completion of the 
'21st year ; and in all other cases, at the completion of the lKth yeai. 
The fattier is the natutal guardian of the person and property of his 
minor children. After the father, the mother is the natural guardian. 
No relation except the parents is entitled as of right to the guardianship 
of a minor. Failing the father and mother, the Orurt may appoint the 
nearest male paternal kinsman, as a guardian. If the minor is a member 
of a joint family governed by the Mitakshara, the father as karta is 
entitled to the management of the whole coparcenary property includ- 
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in g tlie minor’s interest. Alter the father’s death, tiie management 
passes to the eldest son as karta. The guardianship of an adopted son 
who is a minor passes on his adoption from his natural father to hi.s 
adoptive father. The mother is the natural guardian of her illegitimate 
children. The fact that a father has changed his religion is of itself no 
icason for depriving him of the custody of his children. 

The natural guardian has power to mortgage or sell any part of the 
minor's estate in case of necessity or for benefit of the estate. The burden 
of proof is on the alienee to prove that there was such legal necessity. N 0 
act done by the guardian binds the minor, unless it was done as a guar¬ 
dian. A guardian can enter into a compromise on behalf of his ward 
A Hindu father may appoint a guauhan by will or orally. As regards 
guardianship of joint family piopnty, there is a conflict of opinion whe¬ 
ther the father of a joint family consisting of himself and his minor sons 
has power to appoint a guatdian by will of the joint property during tin’ 
minority of the sons. A Comt may appoint a guaidian under the 
Guardian and Wards Act. A guardian who has been deprived of the 
i ustody of his ward may pioceed by suit against the, person alleged to be 
in wrongful possession of the ward or he may proceed by a writ of habeas 
uirpii'i in cases wheie the ward is within the local limits of the ordinary 
niiguial civil jurisdiction of the High Courts ot Madras, Bombay and 
Calcutta and the want lias been unlawfully restrained. 

33. Maintenance. 

A Hindu is undei a legal obligation to maintain his wife, his minor 
sou, his aged parents and his unmarried daughter but the debts con¬ 
ducted by him take precedence over the lights ol maintenance. The 
manager of a joint family is under a legal obligation to maintain all 
members of the family, thru wives and children. A father is under no 
personal obligation to maintain Ins adult sons. A son who is entitled 
lo sue for partition cun sue for maintenance. A nuriied daughter is 
not entitled to mamteiiam e Alter marriage sin- is entitled to main¬ 
tenance by her husband and altei Ins death from his estate. A grand- 
lather is under no personal obligation to maintain his grandsons or 
granddaughters. A son is undei a personal obligation to maintain his 
aged parents. The illegitimate son of a Hindu belonging to one ot the 
I hire higher classes by a (hisi, i.e., by a concubine, is entitled only to 
maintenance, and not to un\ sh.ue of the inheiitanee. The illegitimate 
son of nSiuIra by a t/tisi is entitled to a share after Ins tathei's death in the 
sepal ate property of his tathei, A Hindu is not bound to maintain a 
< orn ithine oi avaruddhastn But il she was m bis exclusive keeping until 
Ins death, his estate, in the hands of those who take it, is liable attei his 
death for her maintenance, pro\ nled that she lemains chaste. The Hindu 
wile's tight to maintenance is iegulated by the Hindu Women’s right 
to Separate Residence and Maintenance Act. A wife is entitled to be 
maintained by her husband, vvhethei lie possesses property oi not, A 
wife is not entitled to sepatate residence unless she pioves that bv reason 
of the husband’s conduct she is compelled to live apart from him. A wife 
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who leaves her home to live an unchaste life cannot claim maintenance. 
A wife is entitled to maintenance even though her husband abandons 
Hinduism. 

A widow, who does not succeed to the estate of her husband as 
his heir, is entitled to maintenance out of her husband's sepaiate pro¬ 
perty and also out of property in which he was acopatcener at the time 
"f lus death. A wife cannot leave her husband’s house when she chooses 
and require hint to provide maintenance tor her elsewhere. But the 
ease of a widow is different. A widow is not hound to reside with her 
husband’s fanulv. A widow does not foifeit her right to maintenance 
out of her husband's estate inerelv because she goes to reside in hei 
parent’s house. A widow who has left the n-sidence of her deceased 
husband is entitled not onlv to niamtenam r. hut also to ancars of main¬ 
tenance front the date of her leaving hei husband's residence. The 
right of a widow to maintenance is eonditional upon her leading a lite 
of cliastiu. A ehaige of mnhastitv stub as to disentitle a widow to 
maintenance must he specifically laised m die written statement. A 
widow bv temaru.ige lotfeits her ilght of maintenance out of the estate 
of her lirst husband. Kxcnimnumcation fmni caste does not deprive a 
Hindu wile of her light of maintcnani c. I he amout of maintenaiue 
to he awarded to a widow should he sin h as will enable her to live coil- 
sisfentlv with her ]iosition as a widow, with the same degree of conduit 
and icasonable Iiimuv .is she hail m hu husband's house. In calculating 
the amount of maintenance to he aw aided lo a widow, (he widow's 
shall he taken into account. Ihe widow of a deceased copai 

< enei is not entitled to nuiiilonann in t v ess of the animal income of 

tile share to winch Ini husband would bare been entitled on partition, 
if living. In iast the estate is heawlv indebted even one-fifth 01 mu 
sixth ot the husband’s uiinme mav he innsideied as adequate main 
ten,urn. Hie amount of maintenance, whether it is fixed by a dectee 

01 bv agielement can he mi ii ased 01 di i n asi d, w henevci there is a i liange 
of i lK'umstain i s as would prstifs sn Ii a (lunge, by a separate suit. 

1 he i hum ol a w idow foi maintenance is not a c barge upon the est.de 
of In i deceased husband, wliefhei joint oi stp.uafe, until it is fixed and 
ehaiged irjxm the estate. Ibis may lie dom hv a deriee or by a private 
agtcement between tin- widow and the lioldi i of the estate. Thus the 
widow s tight is liable to be defeated hv a tiaiisfn of the husband’s pro¬ 
perty to a honu-fulc purchaser foi value without notice of the widow’s 
claim for maintenance. Howexir if maintenance has been made a 

< bulge ujion the projicrtv, and such piopxilv is subsequently sold, the 
purchaser holds it subject to the < barge. Debts contracted by a Hindu 
take pmedenre over the tight of nuinti nance of his wife, or infant 
child, or his widow after his death. But a Hindu cannot dispose of his 
entire property hv gift or will merely to defeat the right of his widow 
to maintenance, ff he discs so the donee has to hold the property subjet 
to the widow s right of maintenance, and the widow may enforce her 
i iglit against it by a suit. A Hindu cannot so dispose of his property 
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by will so as to affect the right of maintenance to which a person is 
entitled under the Hindu law. A Hindu female cannot transfer her right 
to future maintenance in whatever manner arising, secured or determined. 
V right to future maintenance cannot be attached in execution of a 
decree, though arrears of maintenance may be so attached. A widow 
who is entitled to maintenance may sue for all or any of the following 
reliefs:— 

(a) for a declaration of her right to maintenance ; 

(h) for arrears of maintenance ; 

(r) for a charge on a specific portion of her husband's estate for 
her maintenance and residence. 

A suit for a declaration of a right to maintenance must be brought 
within twelve yeats fiom the time when the right is denied. A decree 
which directs the payment of future maintenance from time to time can 
be enforced by execution, but a decree which merely declares a right of 
maintenance cannot lie so enforced. 

34. The rule of damdupat. 

According to this mle, the amount of interest recoverable at any 
one time cannot exceed the principal. The rule of damdupat applies 
ill the Bombay Piesidenoy and in the town of Calcutta. This rule is not 
in force m any pait of the Madras Presidency. According to the Bombay 
High Court all that is necessary for the application of this rule is that 
tile original debtor should be a Hindu Tlu* result is that the rule does 
not apply if the original debtoi was a Mahoinedan, though the debt 
might he subsequently tiansleired to a Hindu. The rule of damdupat 
applies not only to unsenued loans, but to loans secured by a mortgage 
ol immoveable property 01 a pledge of moveable pioperty. 

35. Benaml transactions. 

Where a pet son buys pioperty with Ins own money, hut in the name 
of another person or buys pioperty m his own name but subsequently 
transfers it into the name of another peison, without any intention 
in either ease to benefit such othoi poison, the transaction is called 
"bonaini,” and the prison m whose name the transaction is effected is 
called "benamidai", Where a transaction is once made out to be 
benatni, el feet will be given to the real and not to the nominal or osten¬ 
sible title, unless the lesult of doing so would be - 

(i) to violate the piovisions of a statute , or 

{») to defeat the rights ot innocent tiansferees tot value fiom the 
brnamidur ; or 

(ifi) the olqect of the benaiui transaction was to defiaud the cre- 
ditois ot the leal owner, and tlut object lias been accomp* 
lished ; or 

(in) the transaction is against public policy. 

36. Khojas and Cutchi Memons. 

In the absence ot a pioof of spsiul usage to the contrary, Khojas 
and Cutchi Memons in the Bombay Presidency are governed, in matters 
of inheritance and succession, by the Hindu law hut in other matters 
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they are governed by the Mahomedan law. It was at one time held by 
the High Court of Bombay that the joint Hindu family system prerailed 
among Khojas and Cutclu Memons. but it was not made clear how far 
such joint family system prevailed among Khojas or Cutchi Memons. 
fn one case it was held that a Khoja son was not entitled to a partition 
of ancestral property against his father in his lifetime. In another 
case it was held that the right of survivorship, the incapacity to dispose 
of ancestral property bv will, and the powers ot a father as manager of 
an ancestral business to borrow monev for the business so as to bind the 
interest of his sons m- the ancestral propel tv apply also to the joint 
property held In' a Cutchi Memon family. In one ease the power of a 
Khoja father to mortgage family propeity (or l.umly puqxises lias also 
been recognised. 

37. Jains. 

The oithnary Hindu Law is to be applied to |.uns, in the absence 
of proof of special t ustonis and usages v.uving that law. Those customs 
and usages must be pioved 1>\- evident e as othei special customs and 
usages varying the genetal law ate pioved l iifil a special custom to 
tile (ontrarv is established, the oidmais Hindu law governs succession 
among the fains. 

38. Sudras. 

Die Hindu law divides Hindus into two main divisions, namely, 
(1) the regem-iate tastes, and ('Jl the 'sudias- In one ease where the 
question was wlietln i Kavesthas vveie of the Slldta easle the following 
loll! tests wete applied • 

(i) wealing the s,u ted tIn< m< 1 ; 

In) abilitv to jieiform the lumui . 

(in) the rule as to the pet tod of impillitv I and 
(ir.j the rule as to the tm omjieteni r of tll< gitnii.ite sons to inheri¬ 
tance. 

Bv applying tin se test*, the ( oni t s aute to the conclusion that the 
Kavesthas wets' Sudias It lias been stati'sl that the only safe Mile to 
lollow in all east's wlicie the dets'imination of the taste of a person is in 
iptestion, is to aseeitaiii the eiistoms and usages by which the social 
i oilduet of the prison com erned is iegiilatesI. 1 he le-lil.image of 
widows, and equal lights and juivileges ol legitimate and illegitimate 
sons, and similar customs and usages, ate nutks by which a Sudta can 
he distinguished. It has been held in one case that the Lingayats are 
bound anti governed l>\ the Hindu law estept m so t.u as it is mollified 
by custom In a Bombay t use it has been lu-ld that the Lingayats of the 
Bombay Presidency aie Sutlras and not Vaishyas. 1 he Kaycsthas 
of Bengal are held to he 'sutlras but the Kavesthas of Bihar are not held 

lo he Sutlras. 

39. Hindu Code Bill. 

As we have already seen Hindu law is derived from the Srutis, the 
Smritis, custom anti judicial decisions. But it is the aim and object 
of our legislators to codify the whole of Hindu law into the form of an 
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all India Act. It is not yet clear in what ultimate shape and form 
the Act will emerge from the anvil of the legislature. Out of the 17 
members of the select committee to whom the Hindu Code bill was 
referred, more than half have submitted dissenting minutes. During 
its stormy career in the legislature the bill is being shaped and re-shaped 
from time to time and from stage to stage, with the result that even now 
it is impossible to say what provisions of the uneodified law will be in¬ 
corporated into the Act and what provisions will be discarded. Even 
when the bill becomes an accepted Code, the Courts, the lawyers and the 
public will have to turn to the uneodified mass of Hindu law for under¬ 
standing and interpreting the sections and provisions of the Code itself. 

The Hindu ('.ode is divided into 9 parts. Part I is in respect of 
title, definitions and other miscellaneous matters. It is sought to be 
extended “to all the provinces of India.” The Code is sought to be 
applied to all Hindus, that is to say, to all persons professing the Hindu 
i eligiou in any of its forms or developments, [t is sought to be made 
applicable also to Buddhists, Jains and Sikhs. Part II deals with 
“Marriage and Divorce”. Chapter I deals with marriage. The Code 
provides that no marriage between Hindus shall be recognised as valid 
unless it is solemnt/.eil either as a saei.unental marriage or as a civil 
marriage in accordance with the piovisions of Part 11 of the Code. Sec. 7 
lays down the special conditions relating to a sacramental nurnage. 
Sec. II) la vs down (lie special conditions relating to a civil marriage 
I he pai I in res]let! of "civil maniagr” loiitams provisions in respect 
°f Marriage Registers, notice of nurnage to Registiar, Marriage Notice 
Book and publications, objections to mauiage, procedure on receipt ol 
objections, powers of Courts to tine when there are unreasonable 
objections, place and form ot solemnisation ol marriage, eeitilicate 
of mamage, mauiage records, bigamous m.miages etc. Chapter If deals 
with "void and voidable mauiages”. Chapter II! deals with restitution 
of conjugal lights, indicia! scpuiation, dissolution ol marriage eti. 

Bart 111 deals with “Adoption". Il deals with adoption geneialh 
((hapter 1), effects ot adoption (( liaptei II) and lecotd of adoptions 
(Chapter III). Pail l\ deals with "Minoiitv and (iuardianship”. Part 
V deals with “ Joint lhimilv Propel t\” Nr. 98 ot the Code lav s dim n 
that ; - 

On and altei the commencement ot this (ode, no light to claim 
any interest in any propet tv ol an atueslot .luting Ins lifetime, which 
is founded on the mere fact tliat the claimant was born m the family 
of the ancestor shall be lecognised m any Court." 

Nee. 87 lays down as follows 

On and after the commencement ot tins ( ode, no Coutt shall recog¬ 
nise any right to or interest m anv |<>mt family property, based on 
the rule of survivorship." 

I bus the ( ode seeks to put an end to the whole of the joint family 
system. Part VI deals with “Woman's property”. Sec. 91 of the Code 
lays down that any property acquired l>v a woman after the commence- 
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ment of this Code shall be her absolute propel ty. See. 92 deals with 
devolution of a woman's property. See. 99 lays down that any dowry 
given on the occtLsion of ;i marriage shall be deemed to be the property 
of the woman whose marriage lias been solemnised. Part VII of the 
Code deals with “Succession". Chapter 1 is in respect of general 
matters, Chapter II deals with intestate succession, and Chapter 111 deals 
with testamentary succession. Sec. 98 in Chapter 11 deals with the rules 
of succession in ease of a male Hindu. Subject to the provisions of 
Part VII, the pmperty of a male Hindu d\ ing intestate shall devolve 
according to the rules set out m tins Pan . - 6 

(a) tiistly, upon the preferential heirs, being the iclatives specified 
m class I of Schedule VI1 : 

(M secondly, if there is no prefcienti.il heir of class I, then upon 
the j»i eferenti.il liens being the lelntivis sp< eilied in class 11 
of Schedule VII ; 

pi tlnidly, li there is no prcfeicntial lieii of any of the two classes 
then upon his relatives being the agnates sjxvilied in section 
102 , and 

uil lastly, il there is no agnate, then upon his iclatives being the 
i ognati s spo itied m si etmu lod. 

Set uons 108-109 deal with Mim 'Mini lo ilie piopeity of a Hindu 
woman, Sec. Ill) deals with aio cs-ion to the pmyrity of a hermit. 
Sections 111-115 deal with geneial prousinm lel.iting to suuessioll. 
Sections 118-122 dial with disi|u.tlilteation ot Inn--. S< i. 122 lays down 
ih.it- -- 

"no pi isnn -h.dl he disipi.iliin d (min sun c< ding to any pmperty 

oil the gnmnd of all\ disease, dill'll for d< toi mits ,. 

See. 129 lavs down that it all nitist.ilr lias left no lcil i|U.llitieil 
t< > succeed to his tn 1 hi juopiitv m .id old,uni with the provisions of 
Pail VII, such pm]* It y shall go to the < (own , .Old the ( town shall I the 
the propci t\ sulip 1 1 to all the obligations and liabilities to which an heir 
would have been sul>jo> t. ( h.iptet 111 ol I’.ot \ II deals with testa- 

nientaiv mhvi" 1 hii, upc) ]a\s down that am Hindu may disposi 
ot by will or other tc-t.um nun dis]K)sition am pmjirity wliieh is capable 
of being so disposed of by him in aiconlamf with the provisions of the 
Indian Succession .V t, m any otlm law fm the tune being in foire and 
applieable to Hindus l’.ot \ 111 ol the ( ode deals with "Maillt- 
tenanee.” Part IX deals with mm.ellaneous matteis. See. 198 of the 
( ode empowi'is the Pioviniial (iovrinment to make rales to iatrv out 
the object of tins Code. 

schedule 1 refeis to aim ndnunts in olhir Aits and Schedule 

II refers to Acts which am to be repealed by tin- Hindu ('ode. Schedule 

III contains the form of notice of marriage to be given to the Registrar 
under Sec. 12. Schedule IV contains, tin- fonns of declarations to be 
made by the bridegroom and by the bnde and the witnesses to a 

14 
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mirriai'e under Sec. 17. Schedule V contains the form of the Registrar's 
certificate of civil marriage under Sec. 19. Schedule VI contains the 
form of Registrar’s certificate of sacramental marriage under Sec. 21. 
Schedule VII contains a list of preferential heirs of Class I and 
Class If under Sec. 98. The preferential heirs are:— 


Class I 

^ (SEE section 98). 

Son ; widow ; daughter ; son of a predeceased son ; widow of a pre¬ 
deceased son : son of a predeceased son of a predeceased son ; widow of 
a predeceased son of a predeceased son. 

Class II 

(SEE section 98). 

I. l'athei , mother 

II. (I) Son’s daughti i, (2) daughters son, (3) daughter’s daughter. 

III. (1) Son’s daughter* son, (2) son’s sons’ daughtei, 

(3) son’s daughtei X daughter, 

(4) daughtei'■* son's son, 

(5) daughter* son's daughter, 

(li) daughter's (laughter’s son, 

(7) daughter '* daughter* daughtei. 

IV. Biotllei , side!. 

\ . (1) litotllel s son 

(21 sistei’s son, 

(3) hiother's daughtei and 

(4) sister's daughtei. 

VI. l'athei’s lather , t.ithei’s mother. 

VU. Father's widow, brothel's widow. 

VIII. Father’s brother, tat hoi’> sistei. 

IX. Mothei’s fathei , mother's mother. 

X. Mother’s luothei , mother's sistei. 

(I'Apliiinilvm : -In this Fchedule, lefeiences to a htother or sister, do not 
include inferences to a brother oi sister by uterine blood). 

.Vote -For the lepoit <>t the select committee see pages 22-32 of tire 
Bombay tioveuunent thuette dated 3rd March 1949. For the 
published dialt <>t the Hindu ( ode bill see pages 33-GO of the 
atforesaul Homhay Government Gazette. 



CHAPTER LV1II 

MAHOMEDAN LAW 

1. Extent of application of Mahomedan Law. 

Tin; jkiwer of Indian Courts to apply Mahomedan law to Mahome- 
dans is derived from and regulated by Article 2-5 of the Constitution of 
India ami by other all India Arts Fiem the 7th of October 1937, 
Section 2 of the Shariat' Act. 1937 applies the Muslim personal law to 
Mahomedans in respect of important nutters. Section 2 of Act XXVI 
of 1937, lays down that notwithstanding any custom or usage to the 
contrary, in all questions (save questions relating to agricultural land) 
iegardmg intestate succession, special piopeitv of (cmilex, including 
personal piupci tv inherited or obtained undei conn act or gift or any other 
provision of jvisonal law, mintage, dissolution <d manage, maintenance, 
dowei, gu.udunslup gilts, trusts and tnist piopeities and wakts, the 
mle of deu-ion m < ase^ where the paities aie Mahomedans shall be the 
Muslim personal law Anv j>.-ison win satisles the pies.idied authority'— 
(at that lie is a Malmm-dan. and 

(/ii that lie is conip. t‘nt toi.nntiact under tin Indian Conti.ict Act and 
(rl that he a a icstdeiu of India, 

lit in' In' de< 1 ,nation in tic pteo i ibc.l fotni and tiled beloie tile prescribed 
aut-hontv decl.ue that h.< defies to obtain tic benefit of the provisions 
o* Section 2 of the s|i,ui.it Vt, and their,liter the ptovtsions of this 
Set tton shall apply to tic d.' l.it.mt and all his nuuoi children and their 
ill's, end.lilt S ,L> it ill add ill'ill to t lie III it t <1 s cmilliei .lied therein, ado))tion, 
will, and leg.ii i. s v,,i- aho s])i i ifn d I he Mahometan law lias been 
nude appln able to til. iniee Piesidmi v 1 owns of Bombay, Madras and 
i alciitta. Wist Iteu'.i! last P.engal, I’lhat, \gta. Assam, Muffasal of 
Madias, Mull.isal ■ >i Bombay. I'.asf l’ini|ab. West Punjab, Ajmer- 
Meiu, U a, Oudli, NorthWcst 1 -unit1.1 I'tovmee, Central Piovmccs, 
r.ei.u, 'smdh. Oiiss.i and Pakistan by vat tons statutes. 

2. Converts to Mahomedanism. 

In the absence a i tistom to tic coiitiury sm cession to tic estate 
o! a conceit to M ihonvdamsiH is gowned by the Mahomedan law. 
\s we haw alreadv scut Khojas and Cute In Memons in the Bombay 
Pn stdenev an- gov< ned m nutters of succession and inheritance bv the 
Hindu law and not by tic Mahomedan law 

3. Mahomedan Sects and Sub-sects, 

The Mahonv slans are divided into two sots, namely the Sunnis and 
the Shtas. The Sunnis are divided into four sub-sects, namely the 
Hanafts, the Mahki', tic Shafeis, and the Hanluhs The Sunni Maho¬ 
medans of India belong principally to the Hanafi School. The Shi ns 
,ue divided into three mtin sub-sects, namely, Atlina-Ashartas, the 
1-mailyas and the Zatdyas. 

4. Sources of Mahomedan law. 

Mahomedan law is derived from the following sotmes, namely, 
1 1 1 the Koran; (2) Hadi-, that is, the precepts, actions and sayings of the 
1’tophet Mahomed; {3t Ijtnaa, that is, a concurrence of opinion of the 
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companions of the Prophet and his disciples; and (4) Kiyas, that is 
deductions derived from a comparison of the first three sources. 

5. Succession and Administration. 

The estate of a deceased Mahomedan is to be applied first in pay¬ 
ment of his funeral expenses, expenses for obtaining probate and letteis 
of administration, payment of wages and other debts and legacies. Tin- 
residue is to be distributed among the heirs of the deceased according to 
the law of the sect to which lie belongs. The executor or administrator 
is the legal representative for all purposes, and all the property of the 
deceased vests in him as such, even though no probate has been obtained 
by him. The whole estate of a deceased Mahomedan if lie has died 
intestate devolves on his heirs at the moment of his death, and the 
devolution is not suspended merely because there are some debts due 
from the deceased. The heirs succeed to the estate as tenants-in-common 
in specific shaves. Any heir may, even before distribution of the 
estate, transfer his own sluue and pass a good title to a bona fide trans¬ 
feree for value, notwithstanding any debts that might be due from the 
deceased. Each heir is liable for the debts of the deceased to the 
extent only of a share of the debts proportionate to his share of tin- 
estate. The distribution of the estate and assets is not liable to be 
suspended until payment of the debts. If there is no executor or ad- 
ministiator, the creditor may proceed against the heirs of the deceased, 
and if the estate has not been distributed among the heirs, he can execute 
the decree against the property as a whole without regard to the extent 
of the liability of the heirs inter sc. There is a conflict of opinion a- 
to whether a decree obtained by a creditor against some of the heirs of 
the deceased is binding on the other heirs. Xo heir of a deceased 
Mahomedan has power to alienate the shares of his co-heirs, not even foi 
discharging the debts of the deceased, ff a suit is brought to recover 
a debt due to the deceased, the Court shall not pass a decree except on 
production of probate or letters of administi at ion. 

6. General rules of inheritance. 

The Mahomedan law does not make any distinction between ancestial 
property and self-acquired pioperty or between moveable and immove¬ 
able pioperty in respect of inheritance. The chance of a Mahomedan hoii- 
apparent succeeding to an estate cannot be the subject of a valid transfer 
or release. When the members of a Mahomedan family live in common- 
salitv, they do not form a joint family as recognised by the Hindu Law. 

7. Hanafi law of Inheritance. 

riieie arc three classes of heirs namely:— 

(/) "Sharers”, that is those who are entitled to a prescribed sham 
of the inheritance ; 

(ii) “ Residuaries" that is those who take no prescribed share but 

succeed to the residue after the claims of the sharers are 
satisfied ; 

(in) “ Distant Kindred" that is those relations by blood who aie 
neither sharers nor residuaries. 

The following is the Table of sharers under the Sunni Law :— 



TABLE OF'SHARERS Sunni Law 
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When a Mahoraedan dies, first his funeral expenses, debts and 
legacies should be paid oft'. Then it should be ascertained as to which of 
the surviving relations are sharers, and as to which of the sharers are 
entitled to claim inheritance. Then assign to such of the sharers as are 
entitled to succeed, their respective shares as given in the table above. 
The first column contains a list of sharers ; the second contains the normal 
share of each sharer; the third contains the conditions which determine 
the right of each sharer to a share ; ami the fourth column contains the 
shares as varied by special circumstances set out in the said column. 

If it is found on assigning their respective shaies to the sharers that 
the total of the shares exceeds, unitv, the shaie of each sharer should be 
proportionately diminished by ieducing the fiacttonal shares to a com¬ 
mon denominator, and increasing the denominator so as to make it 
equal to the sunt of the numeratois. This is known as the doctrine of 
"Aid" or increase, because it is by increasing the denominator that 
the sum total of the shaies is made to equal unity. If there are no 
sharers or if there ate shaters, lmt some residue is left after paying 
their claims, the whole mlieiitamv or residue, as the case may be, de¬ 
volves upon the tesiduaries in the older set out in the following table :— 

TABLE OF RESIDUARIES IN ORDER OF SUCCESSION : - 

Sunni Law. 

I. DESCENDANTS. 

1. SON. 

Daughter takes as a residuary with the son, the son taking a double 
portion. 

2. SON’S SON li. 1 s.—the nearer in degree excluding the more 
remote. Two or moie sens', sons inhent in equal shares. Son's 
daughtei h. 1. s takes as a lesniuary with an equal son’s son. If 
there lie no equal Min’s son, but their is a lower son’s son, she takes 
.us a residuary with him, pmvidcd she < annul inhent as a sharer. 
In either ease, each son's son h 1 < takes double the share of 
each son’s daughter b. 1 s Win n the son's daughter h. 1. s. 
becomes a residuary with a lower son’s son, and then: arc' son’s 
daughters li. 1. s. equal m degree with the lower son’s son she 
shares equally with them, as if they wvie all of the same grade, 

II. ASCENDANTS, 
ft. FATHER. 

4, TRUE ORAXUFATHHR li. li. s. -thenraiei in degree excluding 

the more remote. 

III. DESCENDANTS OF FATHER. 

5. FULL BROTHER. 

Full sister—takes as a residuary with full brother, the brother 
taking a double portion. 

6. FULL SISTER. 

In default of full brother and the other rcsiduaries mentioned above, 
the full sister takes the residue, if any, if there be (1) a daughter 
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or daughters, or (2) a son’s daughter or daughters li. 1. s. or even if 
there be (2) one daughter and a son’s daughter or daughters h. 1. s. 

7. CONSANGUINE BROTHERS. 

Consanguine Sister—takes as a residuary with consanguine 
brother, the brother taking a double portion. 

8. CONSANGUINE SISTER. 

In default of consanguine brother and the other residuaries men¬ 
tioned above, the consanguine sister takes the residue, if any, if 
there be (1) a daughter or daughters, or (2) a son’s daughter or 
daughters h. 1. s. or even if there be (d) one daughter and a son’s 
daughter or daughters h. 1. s. 

9. FULL BROTHER’S SON. 

10. CONSANGUINE BROTHER’S SON. 

11. FULL BROTHER’S SON’S SON. 

12. CONSANGUINE BROTHER’S SON’S SON. 

Then come reniotei male descendants of No. 11 and No. 12, that 
is, the son of No. 11, then the son of No. 12, then the son’s son of 
No. 11, then the son’s son of No. 12 and so on in like order. 

IV. DESCENDANTS OF TRUE GRANDFATHER h. h. s. 

Id. FULL PATERNAL UNCLE. 

14. CONSANGUINE PATERNAL UNCLE. 

15. FULL PATERNAL UNCLE’S SON. 

16. CONSANGUINE PATERNAL UNCLE’S SON. 

17. FULL PATERNAL UNCLE’S SON’S SON. 

IS. CONSANGUINE PATERNAL UNCLE’S SON’S SON. 

Then come remoter male descendants of Nos. 17 and 18, in like 
order and manner as descendants of Nos. II and 12. 

MALE DESCENDANTS OF MORE REMOTE TRUE GRAND¬ 
FATHERS -in lik«' order and manner as the deceased’s paternal 
uncles and tlieii son’s and son’s sons. 

It there is a ieddue left after satisfying the claims of sharers, but 
there is no residualv, the lesidue i everts to the shareis in proportion 
to their sluues. 1'lus light ol reverter is technically called "Return” or 
Dadd. But neither the husband nor the wife is entitled to the Return 
S|) long as then' is any other heir, whether lie be a sharer or a distant 
kinsman. But if there he no other heir, the residue will go to the hus¬ 
band oi the wife, as the case may be by Return. 

II there he no sharers oi residuaries. the inheritance should be 
divided amongst Distant hi min’d. If the onlv sliaier he a husband or 
wile, and there be no iclation belonging to the class of Residuaries, the' 
husband or wife will take his or hei lull share, and the iemainder should 
be divided among Distant Kindred. Distant Kindred are divided into 4 
classes namely descendants ot the deceased, ascendants of deceased 
other than shatei,-. and losiduanes. descendants of parents other than 
shareis and residuaries, and descendants of ascendants how high soever 
other than residuaries. The descendants of the deceased succeed in 
priority to the ascendants, the ascendants of the deceased in priority 
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to the descendants of parents, ami the descendants of parents in pre¬ 
ference to the descendants of ascendants. In default of skirers, resi- 
ilmines, and distant kindred, the inheritance devolves upon the "successor 
by contract", i. <■., a person who gets a title under contract with the 
dcccased. Then comes "acknowledged kinsman", i. e„ a person ol 
unknown descent, in whose favour the deceased has made an acknow¬ 
ledgment of kinship, not through himself, hut through another. Then 
comes the "univeis.il legatee-", i.e., a person to whom the deceased has 
left the whole of his pioperty by will. On failure of all the heirs and 
successors sj>ecified above, the pmpeity e-t heats to the (ioveinment. 

8. Shia Law of Inheritance. 

The Slnas divide heirs into two gioups, (l) heiis by consanguinity, 
that is blood relations, and (2) hens In muriiage, that is*. husband and 
wife. Heirs by consanguinity aie divided into ,'f classes, and each class 
is stnl-biuded into sections. These aie as follows: — 

I. (;l l’aicnts, 

it,'| cluldicn and otliei hm-.il descendants h. 1. >, 

If. (;l tiiamlparcnts h. h. s, (true as well as false); 

(u) hrotheis and sistci> and their descendants h. 1, s, 

111. i;i Paternal, and (ol maternal, uncle's and aunts, ol the 
deceased, and of Ins patents and giandparents It. h. s., and 
tlieii deseendants h. I. s. 

I lie 111 st class ol hens excludes the second from iiihciituncc, ami the 
sec olid e\c hides the thud. Hut the' hells of the two sections ol each class 
succeed together, the ne'.uei deglee in each section excluding the' mote' 
ieinote in that sis tioii I he husband oi wile is nevci exclmled from 
sinec'ssjiin but mlii'iits togethei with the iHMie'st hens hv eonsaiigiiinilv. 

I lie husband taking | or J. and the wife- taking J oi j nnele'i I'emelitions 
tuenlii'iK d in the table' ol shaii'ts. I'he Shias divide' hells into two 
i lasses. lunieiv, sharers and residnanes, I he\ have no distant kimhc'l 
is a sej-.eiat'- e lass of liens. 1 he shaii'ts aie* P m tminher. The elescend- 
.eats li 'I s o| sh.tieis aie also shan't' \ll he'lls other than shaii'ts an- 
lesiilu.mis I he lies, eiidants h I s o| lesiiluaui's are 1 also residuaries. 

II the' eh < c ao d leave's oulv one hen, the w hole ptopi'rlv devolves on that 
lieu ex* c pt in case eef a wile, IlfheoiiK lieu lie a wife, the older view is 
that she' is i ntith'd to no mole than hei lxoiaim share', that is om'-fourth, 
anil the ii 'iilue, that is tlwCe-fourtlis. goes to (iovi'inment. Hut some 
i omnientatois take the xti'U that as at piesent thete is no machinerv t<> 
take e barge of the- Imam’s shaie, the siiijilus passe's to the wife only. 
This view )s now accepted bv Indian ( oiirK II the* eleceasi'el has left 
two or more heirs, tirst the sliaie of the hush,end or wife* slioubl he assigned 
to him oi her. 1 hen ii shouhl he ascertained as to which of the surviving 
telntions are entitled to succece), I he estate, minus the share of the- 
hu-shaml or Wife, if anv should be dividecl among those who are entitled 
to sitei'eed areonling to the rules of distribution laid down ill the Slua 
law of inheritance, fsurcession among eiescemlants in each i>i the thiee 
classes of heirs is per stupes, and not per capita. The table of sharers 
limiet the' >lii.i Law is given below — 
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GENERAL NOTE .—The descendants h. 1. s. of sharers are also sharers. 

FURTHER RULES 1. The descendants of a person who, if living, would have taken as a sharer, succeed as sharers. 

2. The descendants of a person, who, if living, would have taken as a residuary, succeed as residuar»es 

3. If the sum total of the shares exceeds unity, the fraction in exxess of the unity is deducted from 
share of daughter or sister, full or consanguine. 
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9. Will (Vasiyyal). 

Every Ma.homwl.in of sound mind and who is a major may dispose 
of his property by a will. A will may be made either orally or in waiting 
A bequest to an heir is not valid unless the other heirs consent to the 
bequest after the death of the testator. In determining whether a 
poison is or is not an heir for the putqvoses <>t this rule, regard shall be 
had not to the time of the execution ol the will, but to the time of the 
testator's death. A Mahomedan cannot dispose of by will more than 
one-third of the surplus of Ins estate after the payment of the funeral ex- 
penses and debts Bequests in excess of this legal third cannot take effect 
unless the heirs consent theieto altei the death oi the testator. If the 
bequests exceed the legal third, and the hens refuse their consent the 
bequests abate rateable. A bequest to a person not yet in existence at 
the testatoi's death is void , but a bequest may be made to a child in the 
womb, providtd it is horn within m\ months Imm the date of the will. 

If the legatee does not suivivr the teslatoi, the legacy will lapse ami 
form part of the estate of the tcstatoi. A liequest may la* made of any 
propel tv which is capable of being tiansfcired. and which exists at the 
time of the testator’s death. It need not lie m existence at the dale of the 
will. A bequist in futuro is void, ^mulailv a contingent bequest is 
also void But an alternative Bequest has Bern held to be valid. A 
bequest max’ be iexoked either explesslv or 1>\ llllphi atioil. 

A Mahomedan will nuv, aftei due pi oof. Be admitted j n evidence 
even though m> probate has Been oBtamed In the < ase of a Mahomedan 
will, the estate of the testator \rsls m the exe« utor, if he accepts oilin' 
front the date of testatoi's death. Except as leg.ttds debts due to the 
estate of the dne.y-ed, no letters of hi 1 in in is 1 1 a t ion aie mressaty to es 
tabllsll anv right to the projieilv of a Mahomed.m who lias died intestate. 
It is not net .'ss.iry that the < xn utoi of the will ol a .Mahomedan should he 
a Maliomnlan. 

10. Gift made during marz-ul-maut. 

A gift made hv a M.dunned.ui duiing nunc-ui in,ml or death-illness 
cannot take eti.-d Besoml a thud ol Bis estate a|(ei payment of funeral 
expenses and debts, unless the heiis give their < onsent, after the death of 
the donor, to the excess taking effect ; nor can mu Ii a gift take effect in 
favour of an heir unless the other heirs consent thereto alter the donor's 
death. A mar: ui muut is a malady wlm h induces an apprehension ol 
death in the person suffering from it and wlmli eventually insults in his 
death. A gift made during marz-ul-maut is subject to all the conditions 
necessary for the validity of a lului or gift, including delivery of possession 
By the donor to the donee. 

11. Gift or hiba. 

A hiba or gift is a transfer of property, made immediately, and 
without any exchange, by one person to another, and accepted by or on 
behalf of the latter. Every Mahomedan who is a major and of sound 
mind may dispose of his pioperty by gift. There must he in every gift a 
bona fide intention on the part of the donor to transfer the property from 
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the donor to the donee. A gift made with the intention to defraud the 
creditors of the donor is voidable at the option of the creditor. A gift 
to a person not vet in existence is void. A gift, as distinguished from a 
will, may be made of the whole of the donor’s property, and it may be 
made even to an heir. A power given to a legatee to appoint a successor 
is invalid under Mahomedan law. A gift may be made of actionable 
claims and incorporeal property. A gift may be made by a mortgagor of 
Ins equity' of redemption. It has been held by the Bombay High Court 
that a gift of an equity of redemption, where the mortgagee is in possession 
of tiic mortgaged property at the date of the gift, is invalid ; the Calcutta 
High Court, has held that such a gift is valid. A gift of property in the 
possession of a person who claims it adversely to the donor is not valid, 
unless the donor obtains and delivers possession thereof to the donee, or 
does all that he can to complete the gift so as to put it within the power 
of the donee to obtain possession. 

No writing is necessary for the validity of a gift. But in this con¬ 
nection see Sections 122-129 of the Transfer of Property Act. It is 
essential to the validity of a gift under the Mahomedan law that the 
donor should divest himself completely of all ownership and domina¬ 
tion over the subject of the gift. It is essential to the validity of a gift 
that there should he- - 

(j) a declaration of gift by the donor, 

(;;) an acceptance of the gift, by the donee m on behalf of the 
donee, and 

(in deliveiv of possession of the subject of the gift by the donor 
to the donee. 

It u essential to the validity of a gilt that tlieie should be a delivery 
of such possession as the subject of the gift is susceptible of. The taking 
of possession of the subject-matter of the gift by the donee, either actually 
or constructively, is absolutely necessary to complete a gilt. There- 
foie mere registiation of a deed of gilt cannot cute the want of delivery 
ol possession. If it is proved by oial evidence or otherwise that a gift 
was completed as lequued l>v Mahomedan law, it will not matter if the 
deed of gill was made but not legistered as inquired by the Registration 
Act. 

If the donor is m actual possession, the gift of such immoveable 
pmperty shall not be complete unless the donor physically departs from 
the prcmi-.es with all his goods and chatties, and the donee formally 
enters into possession. If a gift ol immoveable pioperty which is in 
occupation ol tenants is to be nude, the donor should request the 
tenants to attorn to the donee oi there should be a delivery of the title- 
deeds or tlieie should be a proper mutation in the icvenuo recrords. 
No physical depat tute or formal cutty is necessary it both the donor and 
the donee are residing in it at the time of the gift. In such a case the gift 
UUV be completed by some overt act bv the donor indicating Ins intention 
to transfer possession and to divest himself of all dominion over the 
s ubjert of the gilt. The same rule applies where the subject of the gift 
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is incorpoieal propeitv or an actionable claim. No transfer of possession 
is required in case of a gift by a father to his minor child. A gift to a 
minor or a lunatic by a jvrson otlier than his father or guardian may 
be completed by delivery of possession to the fat In i or guardian or 
even to the minor himself. 

Mushaa is an undivided shaie m propeity either moveable or im¬ 
moveable. A valid gift may be made of a Mushaa in pio]H'ily which is 
not capable of jiartition. A gift of an undivided share in projH-rfy which 
is capable of division is iuogul.u but not void. Such a gift may In- ]>er- 
fected by a subsequent partition and deliveiv to the donee of the share 
given to him If possession is once taken the gift is validated. A gift 
cannot be made of anything to be perfotmed in /utiiro nor can it be made 
to take effect at any further peiiod whethei definite or indefinite. A 
gift cannot lie nude to take elfeit on the happening of a contingency. 
When a gift is nude subject to a condition which deiogatcs from the 
completeness of the giant, the condition is void hut the gift is valid, A 
gift !1U\ he nvoked i veil attei delivery of possession except ill the 
following cases 

h) when the gift i- nude l>v a husband to his wife oi vice vena, 

if/i when the donee is ielated to the doiioi within the prohibited 
deglees , 

till) w III II the donei Is dead , 

; , i win ii tin dome has sold the thing gilted to him ; 

o whin the tiling gifted is lost oi destio\ed oi lias iiieieased 111 

\. title oi the thing gifted lias so (hanged that it < annot lie 

identified; and 

(;■:) w in ii the doiioi h.o n i n\ei| something in e\i lunge fot the gilt. 

A gift ill. IV lie tevokid In I In doiioi, but not bv Ills heirs after Ills 

death (fni e possession is dehvi nil. not lung shot t ol ,i dei ree of a ( out t 
is sulfii lent to levoke the gif,. 

12. Hiba-bil-iwaz (gift with exchange). 

A is a gift foi a consult lation, -Possession ,s not 

required to i ompletc hiba-'liil-iaa:. Two conditions are necessary to 
make such a transaction valid naniclv, (1) actual payment of considera¬ 
tion and (2) a bona fide mti ntion of the donm to divest himsell m 
firaesenti of the property and to confer it upon the donee. Some High 
t'ourts have hold that such a ti,(inaction is nothing Imt a sale and tlinr- 
fore if the pioperty is immoveable and its value is Ks. 100 or upwards 
it must be effei ted by a registered instrument. 

12A. Arecat. 

The grant of a licence, resumable at the grantoiT ojition, to take and 
enjoy the usufruct of a thing is called arecat. An arceat is not a 
transfer of ownership, but a temporary licence to enjoy the profits so 
long as the grantor pleases. An arecat is revocable in every case. 
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13. Sadaquah. 

A sadaquah is a gift made with the object of acquiring religious 
merits, and it is not valid unless it is accompanied by delivery of 
possession. Unlike a gift, once completed by delivery it is not revocable. 

14. Wakfs. 

Wakf means the permanent dedication by a Mahomedan of any 
ptoperty for any purpose recognised by the Maiiomedan law as religious, 
pious or charitable. The dedication must be permanent and for a limited 
period. Similarly the purpose for which the wakf is created must be of a 
permanent charactei. A wakf may be made of immovable or moveable 
property such as sliaus, Government promissory-notes, etc. The 
property dedicated must belong to the dedicator or wa/nf. A mushaa 
may form the subject ol a wakf The purpose for which a wakf maybe 
created must be recognised as religious, charitable or pious under the 
Maiiomedan law. Founding of mosques, colleges, caravanserais, etc., 
leading of the Koran in public places, performance of annual fateha of the 
settloi and his family ate considered as valid objects of a wakf. If the 
objects of a wakf cannot be ascertained with reasonable certainty the 
wakf will be void. Hut it is not necessary that the objects should be 
named, llndei the doctrine ol cy-pres if a clear intention is expressed in 
the instrument of wakl, it will not be allowed to fail merely because the 
objects fail, but the income will he applied to objects as near as possible 
to the expressed objei ts which have failed 

I'.veiy Maiiomedan who is a major and of sound mind can dedicate 
his property by way ot wakf A wakf may be made oially or in wilting 
it may be created l>v act inter vivos oi by will A Maiiomedan may 
dedicate his whole pmpeitv by wakf. Hut a wakf In will or during mar'z- 
ul-maut cannot operate upon more than Jrd of the net assets without the 
consent of the liens. It is the view of most ot the High Courts now 
that a wakf inter vivas is < ompleted by a meie declaration of endow¬ 
ment bv the owuiei. It is not necessaiv loi completion of wakf that 
miihnciilh should be appointed oi that he should lie put into posses¬ 
sion of the endowed piopertv. The foundet may constitute himself 
the titst mutawath . A vak/inuna wheiebv ptopeity which is immoveable 
is dedicated and which piopertv is woith Ks. 100 or more must he 
tegistered under the Indian Registration Act. If land has been used as 
a mosque or Initial gioltnd since times immemoiial, it will lie assumed 
lo be n’lthf propertv, though then- is no pioot ot expiess dedication. 

I he wakf may, at the time of dedication, reset ve to himself the 
power to alter the beneficiaries or to increase oi reduce their shares. 
Hut a contingent a id,'/" is not valid. Under the Hanati law, the dedicator 
mav provide for his own maintenance ot payment of his debts out of 
income of dedicated piopeity. I IT Ay' propel tv cannot he attached or 
sold in execution ot a pei.-oiul decree against the mulawalli. A suit 
tor a declaration that a ptoperty is a wakf property can he brought 
without sanction ot Advocate-General. I’ndei the Mussulman Wakf 
Validating Act, VI ot HU3, it shall he lawful for a Maiiomedan to create 
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a uak/ which in other respects is in accordance with the provisions of the 
Mahomedan law, for the following among other purposes :— 

(a) for the maintenance and supjwrt wholly or partially of his family, 
children or descendants, and 

(b) where the person creating a U'akf is a Hanafi Mussalman, also for 
his own maintenance and support during his life-time or for the 
payment of his debts out of the rents and profits of the property 
dedicated. 

PROVIDED that 1 he ultimate benefit is in such cases expressly or 
unphedlv reserved foi the pool or fot anv other purjxiserecognized by the 
Muslim.m law as a lehgnms, pious 01 charitable purpose of a pennanent 
i haiacter. No such u.ikf is to lie deemed to be invalid merely because 
the ultimate benefit res,a veil theiein foi the poor or other leligious, pious 
or chautable puqvose ol a pennanent natuie is postponed until aflei the 
extin, turn of the lamib' , hiMn n or descendants ol the jxtsoii creating 
the wakf. 

I'ndei tlie Mahomedan law no so.met a a a/,/ is created all the iights 
of piopeitv ],ass out ol the ,>K)1 and vest in the Almightv. I he wn/U- 
. ,i//i is ineiolv a siipei intend, nt oi managei and he has no light in the 
pmpeitv I),‘longing to the a,;//. < )nlv a puson of sound mind and 

a major can he app nut, d as a wn/.r.,(//;. It is open 1o the founder of a 
, a/,7 to app unt hints'If m hi> , hildieu as muLutllt s ]( anv pet son 
appointed as iim/a., .iH: dies or irfu-es to a, t as su< h a new mulwalh 
ut.lV lie apjiomted b\ the found,u ol Ins c\<, utol ol' hv the < outt. I lie 
( ourt shall not app,>n 1 1 a sfungei as a wii/,l,(ii!h so long as there is anv 
Ml ‘iilbei of tile found,■!’ - laiillh ill exist, !), e ijliahlied to hold tins office. 
A muLuidlh has no pow>i, without the p,-imiss),m of the ( oUlt, to 
mortgage, sell or evluugv .,akf piopmtv *>i anv part theieof, unless he 
is expressly tun]) AVeied to do so bv tlit* deed of A Viutd'a'dlll has 

no power to giant a 1, a-e o| agi i< ultmal land l,u tnme Ilian tluee years. 
A deciee against the w»M.. ,i!h m Ins peisonal , apaeitv < ami,it he executed 
against the ,i/:/ piopeijtA the fouu,let mar pmvide for the remunera¬ 
tion ol the mutiii, alh >u< b i, inuneiation m ty be a fixed sum or if may he 
the residue of the „ a 1 ./ pmpertv aftei defraying tlm expenses necessary 
for the maintenance ,>: tli< ..,»/•/ the mulatto Mi is bound to furnish the 
Ihstritt Comt with a statem, nt containing a ties, upturn am! parliculat.s 
of the icakf 'property and if the irakf has been , leafed in writing, with a 
i „pv of the deed of ,ikl. The mutawalh should prepare and file in 
( ourt even - v, ai an .if > •milt of all moneys received or expended by him 
on behalf of the wakf win, li a, < mint must be duly audited and verified, 
'such accounts are open to the inspection by the public, A mulawaUi may 
he removed by flic ( am I on pi oof of misfeusam <■ m breach of trust or if 
it is found that lie is otherwise unfit to hold the office. Rut a mutau-dllx 
has no power to tiansfei his office to another person. Nor can such 
office be attached in ex, rution of a personal de< ree against the mul-awallu 
No suit against a mulaualh for the puqmse of following in his hands the 
.. akf property is barrel In anv length of time, although the wakf property 
may be lost by advers, session. 
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Every Mahomedan is entitled to enter a mosque dedicated to God, 
whatever may be the sect or school to which he belongs. It is not en¬ 
tirely decided whether a mosque is a juristic person or not. The Maho¬ 
medan law does not recognise or regard the office of a Kazi as hereditary. 
A takia may be the object of a valid endowment or wakf. An imambara 
is an apartment in a private house set apart for religious purposes. It 
may be the object of a valid wakf. Such a wakf is a private wakf and 
not a public wakf or a trust for the purposes of Section 92 of the Civil 
Procedure Code. 

15. Pre-Emption: (shufaa). 

The right of shufaa or pre-emption is a right which the owner of an 
immoveable property possesses to acquire by purchase another immo¬ 
veable property which has been sold to another person. The law of 
pre-emption is not applied in the Madras Presidency. The following 
three classes of persons and no others are entitled to claim pre-emption, 
namely : — 

(i) a co-sharer in the property ; 

(") a participator in immunities and appendages, such as a right 
of way or a light to discharge water ; and 

(in) owners of adjoining immoveable propertv, but not their 
tenants, nor persons in possession of such property without 
any lawful title. 

Hie lust class excludes the second, and the second excludes the 
third. Hut when there aie two or more pie-emptors belonging to the 
same class, they are entitled to equal shares ot the property in respect 
of which the right is claimed. 

I he right of pre-emption anses out of a valid, complete, and buna 
/tdi sale. It does not arise out of a gift or a bequest or a wakf or a lease 
oi a mmtgage It has been held in one case that a transfer of piopertv 
by a husband to his wife m lieu ot dower is a sale, and is therefore subject 
to a claim for pre-emption. On the other hand it has been held m 
another ease that such a transaction is merelv a hibit-lnl-rwiiz and no claim 
loi pre-emption can theiefoie arise. Theio is a ditterenee of opinion 
among various High ( emits as to whethei the light of pre-emption arises 
atter the sale is made or after legislation is completed according to the 
transfer of Property Act. In one case it has been suggested that the 
line test is to determine what was the intention ot the parties as to tin- 
date when the sale should be considered as complete. You must look 
to the intention of the parties m determining what system of law was 
to be taken as applying and what was to be taken to be the date of the 
sate with reference to winch the mnemonics wen- performed. The light 
in which pre-emption is claimed must exist not only at the time of sale, 
but at the date of the suit for pre-emption and it must continue upto the 
time the decree is passed. It is the view of some of the High Courts 
that it is not necessary to enforce the right of pre-emption, that the buyer 
should be a Mahomedan. According to the Calcutta and Bombay High 
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Courts tlie buyer must be; a Mahomedan. Die rights of pre-emption 
may be created by a contract between the sharers in a village. According 
to the Calcutta High Court a Mahomedan cannot obtain pre-emption 
of property sold by a Mahomed on to a Hindu. No person is entitled 
to the right of pre-emption unless — 

(i) lie has declared his intention to assert the rights immediately 
on receiving the inhumation about the sale; and unless 
(lil he lias with the least ptacticiblo delay atlinned the intention 
and lias made a formal demand— 

(a) either in the presence of the buyer or the seller or on the 
premises which are the sublet of sale, and 
• !>) in the presence at least of two witnesses. 

.Yu.V .-The deelaiation ol intention is known as lalab i 
nwwasih,it. The (oiin.il demand in the presence of two 
witnesses is known .is taUth t-iMuni. The Uildb i 
iiuruiisihiil should Im* made altei the sale is completed. 
It is of no effect it it is nude before the completion 
of the sale. It is not nccessaiy that these two 
i eremonies should be made hv the pro-emptor in 
person. They mav he nude bv his manager or by anv 
]H‘rson previoitslv authoiised hv the pre-emptor. No 
]>.irtioular formula is necessary fot the ptufotmanoe of 
ltiluh-i-moa‘dsihtii ot talab i isliluni so long as tli<- claim 
is tine.iuivite.ill\ asserted. 

When once a pre-emptm lias made the d< m inds as ie<|uir< d by law, 
a tiansfer of pro]H-itv in favour of the jumhasei will not alfect the rights 
of the pre-emptor, and the pie-emptor is nut bound to nuke flesh demands 
against the transferee. It is not iiuvssuv to the validity of a claim "1 
pre-emption that the pre-emptor should tender the price at the time <it 
the lilldb-i-ishhaJ. It is sufh< ient that he should then declare his te.ldi- 
ness and willingness to p.tv the priie stated in the deed of sale, or, if he 
lias reasonable grounds to believe that the price named in the sale-deed 
is fictitious, such sum as the Court mav detennine. If the pre-cmptoi 
dies ponding the suit for pre-emption, such suit mav be < ontinued by his 
legal representative- The right of pie-emplion is lost if the pie-emptoi 
acquiesces in the sale. As (lie tight of pre-emption accrues after the 
completion of sale, it is not lost because before the completion of sale 
the property was offered to the pre-empt or and lie refused to buy it. 
As the right of pre-emption arises after the < omplction of sale, it is not 
lost because the pre-emptor had notice that the pro]>erty was for sale and 
lie did not offer to purchase it. A suit which does not ask for pre-emption 
of the whole of the property sold is defective. A decree for pre-emption 
is not transferable so as to entitle the transferee to obtain possession of the 
property in suit in execution of the decree. It is open to the vendoi 
to defeat the neighbour's right of pre-emption by selling the whole of his 
property excluding a strip of land just bordering on the neighbour s 
property. 

15 
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16. Marriage : Nlkah. 

Marriage is defined to be a contract which has for its object the 
procreation and the legalizing of children. Every Mahomedan who is of 
sound mind and who has attained puberty may enter into a contract of 
marriage. A marriage of a Mahomedan who has attained puberty must 
l>r with his or her consent. Puberty is presumed, in the absence of 
evidence, on the completion of 15 years. It is essential to the validity 
of a marriage that there should be a proposal and its acceptance in the 
presence of (a) of 2 males or (b) 1 male and 2 females. The said wit¬ 
nesses must be sane and adult Mahomedans. The proposal and accept¬ 
ance must be expressed at one meeting. No writing or religious cere¬ 
mony is essential. A marriage contracted without witnesses is irregulai 
but not void. A Mahomedan may have as many as 4 wives at the same 
time, but not more. If lie marries a 5th wife, such marriage is irre¬ 
gular but not void. But a Mahomedan female can have only one hus¬ 
band. "Idaat” is the period during which a woman must observe sec¬ 
lusion after dissolution of her marriage by death or divorce. Jf marriage 
is dissolved by death duration of iddat is 4 months and 10 days from the 
date of the death of her husband, ff the marriage is dissolved by divorce 
ii is either 0 monthly courses or 2 lunar months. A marriage with a 
woman before completion of her iddat is irregular but not void. It is 
open to Shias and Sunnis to intcr-marry. A Mahomedan can marry 
a Jewess or a Christian but a Mahomedan female cannot marry a Jew 
or a Christian. A mairiage with a woman prohibited by reason of con¬ 
sanguinity or affinity or fosterage is void. It is not open to a Mahomedan 
to marry two sisters at the same time. The Mahomedan law makes a 
distinction between void and irregulai marriages. Mairiage with a 
woman prohibited by reason of consanguinity, affinity or fosterage, is 
absolutely void. But a marriage without witnesses, with a 5th wife, 
with a woman undergoing iddat etc. is merely irregular but not void. 
A void marriage does not confer any right on the wife at all and her 
children are illegitimate. A valid marriage confers all legal rights ol 
dower and maintenance on the lawfully married wife. An irregular 
marriage may be terminated by husband or wife, before or after con¬ 
summation, by words expressing an intention to sepaiato, An irregular 
marriage has no legal etfeet befote consummation. If consummation has 
taken place the wife is entitled to dower and her children are legitimate. 

Marriage will be presumed horn prolonged and continual co-habita¬ 
tion as husband and wife or by the tact of the acknowledgment by the 
man of the woman as his wife, but such presumption cannot be made if 
the woman was admittedly a prostitute before she came to the man’s 
house. The Shia law recognizes two kinds of marriages, namely, (1) 
permanent, and (2) mu!a or temporary. A male Shia may contract a 
muta marriage with a Mahomedan, Christian or Jewess or even with a 
It re-worshipper but not with a woman ptofessing any other religion. But 
a Shia woman cannot contract a muta marriage with a non-Moslem. In 
a muta marriage the period of co-habitation and the dower should be 
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'.ettled and specitied. If dower is not specified, contract of marriage is 
invalid. A muta marriage is dissolved ipso facto by the expiry of the 
term fixed. If a muU marriage is not consummated the woman can 
cl-um half the dower, and if it is consummated, she can claim full dower. 
Hut a woman married under the miita form cannot claim maintenance 
under the Shu law. 

A boy or girl who has not attained puberty is not competent to enter 
into a contract of marriage but he or she may be contracted in matriarc¬ 
hy his or her guardian, jf a minor girl has no relation that can stand m 
the situation of a wait, contracts herself in marriage, and there is no 
ka:i from whom sanction can In- obtained, the marriage is not void but 
will take effect on her attaining majority and ratifying the contract. 
Hie right to contract a marriage belongs to the father and then to the 
paternal grandfather and then to the brother and otliei male relatives 
on the father's side and in default of these, to the mother, maternal uncle 
aunt and othei maternal relatives. On attaining majority the minor 
i unnot repudiate the marriage unless the father has acted fraudulently or 
negligently. Hv the Dissolution of Muslim Man rages Act, all restriction 
on the option of puberty in the case of a minor gill whose marriage has 
been arranged by a father or grandtatlu i has been abolished anil under 
sec, 2 (rii) of the said A< t a wife is entitled to the dissolution of her 
marriage if she pioves the following fails, namely, (I) the marriage has 
not been consummated, (2) the mairiage took place before she attained 
the .ige of 15 years, and (d) she has repudiated the mairiage before attain¬ 
ing the age of 18 years. 

t'nder the Mahomed.in law, there aie 2 kinds of "option" in marriage, 
one is called the “option of puberty” (khvar-ul-buliigli) and the other is 

■ ailed the “option of emancipation" {Uiyar-nl-ttk). The first is vested 
in an infant m law to iatif\ or rescind on attaining majority a contract 

■ a marriage entered into on Ins oi her behall during minority. The other 
option is a right vested in a bondswoman who lias been given in marriage 
during infancy to ratify or dissolve the eonti.ict on arriving at pulx-rty 
alter enfranchisement. Hut the Mahomed,m l.uv as administered in 
! mlian Courts is only concerned with the option of puberty. If a marriage 
is contracted for a minor by any gu.udi.in other than the father or father's 
t itlu-r, the minor has the option to repudiate the marriage on attaining 
puberty. The right of repudiating the marriage is lost, in the case of 
( female, if after attaining puberty and after Ix ing informed of the 
marriage and of a right to repudiate it, she does not repudiate within 
u.isonable time. However the Dissolution of Muslim Marriages Act, 
gives her the right to repudiate such marriage before attaining the age 
id 18 years, provided that the marriage has not been consummated. Hut 
in the’ease of a male the right continues until he has ratified the marriage 
expressly or impliedly as by payment of dower or by co-habitation. It 
has been stated in the l'aiawai Alamgiri, following the Htiaya that 
where minors are contracted in marriage by a father or grand-father, 
they have no option on arriving at puberty. But when the marriage is 
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contracted by any other person, they may if they wish it, either abide 
by the marriage or cancel it. It is a condition however, that there shall 
be the decree of a Judge in the matter. Thus the mere exercise of a right 
of repudiation cannot dissolve the marriage but the repudiation must 
be confirmed by the Court. But there is a difference of opinion among 
various High Courts on tins point. 

17. Maintenance. 

A husband is legally bound to maintain his wife and her domestic 
servant whether she and her servants are Mahomedans or not. This 
obligation of the husband comes into operation when the contract of 
marriage comes into operation and the wife is subjected thereby to the 
marital control. The husband is not bound to maintain his wife if she 
becomes unfaithful to him. Nor is the husband under any obligation to 
maintain his wife if she refuses herself to him. The maintenance of a 
wife has precedence over the maintenance of relatives. The husband 
under the Hanafi law is bound to maintain his wife even if she residts 
in her father’s house. But if the husband has called upon the wife to 
come and live with him, and she has refused without any valid or justi¬ 
fiable reason, she is not entitled to maintenance while residing in hei 
father’s house. A man is not liable for the maintenance of a woman whom 
he has married by an illegal or an invalid contract, or for the maintenam e 
of a wife who has become unchaste. After divorce the wife is entitled 
to maintenance during the period of iddat. ff the husband refuses to 
maintain his wife without any lawful cause, the wife may sue him foi 
maintenance, but a wife is not entitled to a decree for past maintenance, 
unless the claim is based on a specific agreement. An agreement bet¬ 
ween a Maltomedan and his future wife before marriage, entered into 
with the object of safeguarding the wife against ill-treatment and ensuring 
her proper maintenance in the event of such ill-treatment, is not void .in 
being against public policy. If a wife without lawful cause ceases to 
cohabit with her husband, the husband may tile a suit for restitution of 
conjugal rights. But if the wife is able to show in such a suit that tin- 
husband behaves with her cruelly and that it is unsafe for the wife to return 
to her husband’s dominion, the Court will refuse to pass a decree in 
favour of the husband. An agreement entered into before marring'- 
which provides that the wife should be at liberty to live with her parent-, 
even after marriage is against public policy and is therefore void. In 
one case the Bombay High Court refused to pass a decree for restitution 
of conjugal rights in favour of the husband on the ground that the 
husband had been expelled from the caste and therefore the wife was 
not bound to live with him. A suit will lie between Mahomedans in 
India for jactitation of a marriage. 

18. Dower. 

Anything over which dominion or the right of property may be 
exercised or anything which may be reduced into possession either in 
prai'senli or in futuro. anything, in fact, which comes within the meaning 
of the word null, and has a value may according to the Hanafi doctrine-., 
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form the subject of a dower. Dower or mm hr is the sum of money or 
property which the wife is entitled to receive from the husband in 
consideration of the marriage. The husband may settle any amount ho 
likes by way of dower upon his wife although it may be beyond his 
means. Where a claim is made under a contract of dower, the Court 
shall award the entire sum provided in the contract. A contract of 
dower made by a father on behalf of his minor son is binding on the son 
ami such a contract may be made even after the nuniage, provided that 
the '-on was a minor, if the amount of dowet is not iked the wife is 
entitled to proper dower. Dower is usually split into two parts, one 
called "the prompt," which is payable on demand, and the other is called 
deferred", which is payable on dissolution of marriage by death or 
divorce. It is open to the wife to remit the dower or a portion thereof 
•md such remission is valid even though it is made without consideration. 
I'he period of limitation for a suit to locovei prompt dower is three years 
liom the date when the dowci i' demanded andiefused and in case of 
a suit to recover deferred dower it is tlnce ye.us from the date when 
the marriage is dissolved by death or divort e. Hie wife lias even a right 
to icfiLse the husband sexual inteicourse so long as prompt dower is not 
paid. If the husband sues her foi restitution of conjugal rights before 
s'Mtal intercourse takes place, non-payment of the dower is a complete 
defence to such suit and the suit will be dismissed. If the suit is brought 
utter sexual intetcourse has taken pl.ua- with her (tee consent, the Court 
'hall pass a decree for restitution conditional on the payment of prompt 
dowei. The heirs of a deceased Malioinedan aie not personally liable 
fot the dower debt. The dower ranks as a debt but the right of the 
wile to (lower is no greater than that of anv otliei unset mod creditor. 
I heiefore she lias no cliaige on her husband's piopcitv. Hut ofcour.se 
mu li a charge foi a dower debt ni.u Is < rented bv u deciee of a Court 
-a law. 


If a wife is in possrsMun <d the piopoiH of her deceased husband and 
ii 'he has obtained -mli possession in lieu ot lua dower, then she isentit* 
i« d as against the other hens of h a husband and as against the creditors 
(«l her husband to retain that ])ossession until hei dower is satisfied. The 
light to retain jiosse—ion is extinguished on payment of the dower debt. 

I he |NKsession of a widow claiming to retain jhisscssioii until her dower 
debt is paid is quite different from that of a mortgagee (<> whom the 
owner pledged his propel tv to secure repayment of a debt. The right to 
hold possession does not give the widow anv title to the property. The 
ilight of retention arises for the first time on the husband’s death. A 
widow in possession of property in lieu of dower must account to the other 
heirs of her husband for the rents and profits she has received. The 
widow in possession of property in lieu of dower cannot alienate the 
pioperty by sale, mortgage, gift or otherwise. If she alienates the pro¬ 
perty such alienation is valid only to the extent of her own sliare and the 
alienation will not affect the shares of the other heirs of her husband, 
i t i-- not quite clear whether the widow’- right to hold possession is 
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transferable and heritable. If a widow in possession of property m 
lieu of dower is wrongfully deprived of her possession, she may file , t 
suit for recovering possession. If the property is immoveable the suit 
must be brought within six months from the date of dispossession. 

The prompt portion of the mahr may be realised by the wife at any 
time before or after consummation ; but the deferred portion remains 
unpaid until the dissolution of the contract or such other time as its 
payment may have been postponed to. Postponed dower becomes 
payable only on the expiration of the period fixed and if no such period 
is fixed, it becomes payable on the dissolution of the contract. A 
partition of the estate cannot ordinarily take place until the dower debt 
is satisfied. But a partition of the estate before payment does not 
invalidate the partition, and the heirs take the shares subject to the right 
of the widow for her mahr. 

19. Divorce. 

The contract of marriage under the Mahomedan law may be dissolved 
by the husband at his will, w ithout the intervention of a Court; by mutual 
consent of the husband and wife, without the intervention of a Court, 
and lastly by a judicial decree at the suit of the husband or wife. Anv 
Mahomedan of sound mind, who lias attained puberty, may divorce hi' 
wife whenever he desires without assigning any cause. A divorce or 
talak may be effected either orally or by a document called talaknama. 
No particular form of words is necessary for giving a talak. It is not 
necessary that the talak should be pronounced m the presence of the wife 
or even addressed to her. The talak pronounced in the absence of the wife 
takes eifect though not communicated to her. But the words of divorce 
must indicate an intention to dissolve the marriage. For example 
if a Mahomedan says to his wife “Thou ait divorced” or ”[ have divorced 
thee” this amounts to a valid talak. A talaknama may only be the record 
of the fact of an oral talak or it may be the deed by winch the divorce is 
effected. Flic deed may be executed m the presence of the Kazi or of tin 
wife’s father or of other witnesses. The deed must show the name of 
the writer and the person addressed. If the deed is in customary form 
the intention to divorce is piesumed. Otherwise the intention to divorce 
must be proved. A talak may be effected many of the following ways - -• 
(») Talak ahsan. —This consists of a single pronouncement ol 
divorce made during a tain (penod between menstruations) 
followed by abstinence from sexual intercourse for the period 
of iddat. 

(ii) Talak hasan .—This consists of three pronouncements made 
during successive luhrs, no intercourse taking place during 
any of the three luhrs. 

(ill) Talak-ul-biilaal or talak-i-badat This consists of — 

(r) three pronouncements made during a single tuhr eitht-i 
in one sentence, c.g. “1 divorce thee thrice", or in separate 
sentences e.g., "I divorce thee. I divorce thee, I divorce 
thee” ; or, 
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(ii) <t single pronouncement made during a tub clearly 
indicating an intention irrevocably to dissolve tie 
mtirriage, <\g., "1 divorce thee iirevocably." 

A taluk in the ahsan mode becomes irrevocable and complete on the 
expiration of the period of iddat. A taluk in the tutsan mode becomes 
irrevocable and complete on the third pronouncement, iriespective of the 
iddat. A taluk in the hadai mode becomes iiievtK'able immediately ii 
is pronounced, irrespective of the iddat. As the talak becomes irrevocable 
at once, it is calk'd talak-t-batu. i.e. imvovable talal;. An .agreement 
l>efore marriage between future husband and wife stipulating the con¬ 
ditions under which wife is at lilierly to divoiee herself in futuie is valid, 
if the conditions aie reasonable and are not opjnised to public jHilicy. A 
i.iv'il marriage solemnized at a Kegisfrar’s office in London between a 
Mahomedan domiciled m India and an Knglish woman domiciled in 
Hngland, cannot be dissolved hv husband handing to the wife a talak- 
nama 

A marri.tge may 1 h: dissolved by agreement between husband and 
wife, which ntav be in either of the two hums -khula 01 Mubara'at. 
Under Sec. 4 of the Dissolution of Muslim Marriages Act, mere renun¬ 
ciation of Islam hv a married woman or her conversion to any otliei 
religion cannot by itself operate to dissolve her maruage but she may 
sue for dissolution on any of the grounds mentioned in See. 2 of the Act. 
Sec. 4 only applies to the case of apostasy from Iskun of a married 
Muslim woman, and apostasy of the Muslim husband would still ojwrafe 
as a complete and immediate dissolution of the marruge. The Bombay 
High Court has held that an agreement between husband and wife foi 
future separation in the event of disagreement between them is void as 
being against public policy. 

The Dissolution of Muslim Marriages \rt lays down the following 
gi minds of divotce:— 

(1) the whereabouts of (lie husband are unknown for a period of 
4 years , 

(2) failure of husband to piovide lot maintenance of the wife foi 
a period of 2 years ; 

(3) sentence of imprisonin' nt on husband for a period of 7 years 

(4) failure without reasonable < aum* to porfoim marital obligations 

(5) impotence of husband , 

(tt) insanity of husband, 

(7) repudiation of marriage by wif< , 

(8) cruelty by husband ; and 

(9) any other grounds recognized by Mahomedan Uiw. 

The wife is entitled to sue for divorce on the ground that her husband 
has falsely charged her with adultery. But she must file a regular suit 
for dissolution of maruage as a mere application to the t ourt is not the 
proper procedure. A charge of adultery does not of itself terminate the 
marriage; the marriage continues until the decree is passed. The Calcutta 
High Court has held that cruelly and desertion are valid grounds for a 
divorce. But incompatibility of temperament is not a gtound for divorce 
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20. Legitimacy and Parentage. 

Paternity does not admit of positive proof because the connection 
of a child with its father is a secret. Put it may be established by the 
word of the father himself or by a subsisting fir ash, i.e., a legally consti¬ 
tuted relationship between him and the mother of the child. Patemitv 
is the legal relation between father and child and maternity is the legal 
relation between mother and child. 

Maternity is established in the woman who gives birth to the child. 
Paternity is established by marriage between the parents of the child 
The marriage may be irregular hut not void. Marriage may be esta¬ 
blished by direct or indirect proof. It may be inferred from'prolonged 
'•"habitation. When paternity of a child is established, its legitimaev 
1 S also established. The fact that anv person was born during the con¬ 
tinuance of a valid mariiago between his mother and any man, m 
within 280 days after its dissolution, the mother remaining unmarried 
diall lie conclusive proof that lie is the legitimate son of that man unless 
it can he shown that the patties to the marriage had no access to each 
other at any time when he could have been begotten. Legitimacy mav 
be presumed from circumstances from which marriage can'be presumed 
21. Acknowledgment of paternity. 1 

Adoption in the sense ot the Hindu law, is not lecognised bv Maho- 
mo< an law. 1 lie only foi m of filiation which is recognised bv the Malio- 
medan law is the one which is created by ikrar or acknowledgment It 
has ben, held that the doctnne of acknowledgment is an integral portion 
of the Mahomedan family law. The conditions under which it will take 
effect must be determined with .efe.eme to Mahomedan Jurisprudence 
and not under provisions of Lvidence Act. Such acknowledgment mat 
he either express or implied, ft mav be made in express terms or mav 
be implied from fathers con. hid tow.uds, and his continued treatment 
thi' child as Ins own. 

I lie Mahomedan law of ,i< knowledgmrnt of parentage has no refe- 
lence to cases in which illegitimacy is proved and established The 
doe ime relates on v to cases whe.e eithe, the fact ot marriage itself 
oi the exact time of its occuirence with teferencc to the legitimacy of the 
acknowledged child is not pioved. It applies only to cases'of un- 

'ltt| ln y Mi ','" lt ' IU: , l< y an<1 111 s,uil ' ' ls, ‘ s acknowledgment has its 
tfhet, but that effect always fuoeeeds upon the assumption of a lawful 
union between the parents ot the acknowledged child. The doctrine 
applies only to cases where eitliet the fact or theexact time of the alleged 

The^T 15 f ! natter . ° uncoitainty. i.e., neither proved nor disproved. 
The ac knowledgnient must be not merely of sonship but must be made in 

not 'nniT y * r * U shows t,lat t , lu ' acknowledger meant to accept the other 
not only as his son, but as his legitimate son. The age of the parties 
must be such as to admit of the acknowledger being the father of the 
^^"""dedged. 1 lie person acknowledged must not be known to 
< the child of another man. The acknowledgment must not have been 
repudiated by the person acknowledged. An acknowledgment of legi¬ 
timacy once made is irrevocable v K 
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22. Guardianship. 

A minor means a person who has not completed 18 years. All appli. 
rations for the appointment of a guardian of the jktsoii or proj>erty or 
Ixjth of a minor are to Ik* made under the Guardians and Wards Art. 
When the Court is satisfied that it is for the welfare of the minor that 
■m order should Ik- made appointing a guardian, the Court shall make 
Mich an order. In appointing the guardian tin' Court shall bo guided 
by what appears in the circumstances to be for the welfate of the minor. 
The mother is entitled to the custody of her male child until hr has com¬ 
pleted seven years and of her female child until she has attaint'd puberty. 
Tailing the mother, the custody of a hoy under the ago ot seven and of 
a gul who has not attained puberty belongs to the following female ie- 
I.dives in the order given below 

(1) mother's mother, how high soe\ei ; 
i2) father's mother, how high mm-wi . 
id) full sistei ; 

(4) uterine sister; 

(5) consanguine sistei , 
fb) full sistei 's daughter . 

(7) uterine sistei's daughther, 

18 ) consanguine sistei\ daughtn , 

IV)) maternal aunt, m like oidei is sisieis; and 
'10) ]>aternal aunt, also in hk<- <ud(i as sisteis, 

(a default of the niothei and tin- female lelafions mentioned above, 
lie- i.ustodv belongs to the following ," i'"ns m the oidei given below: — 

( 1 ) the fatfn i 

!'J) nearest paternal giand ! uh* i 
ot) lull brothel , 

4) consanguine biotln-t , 

Id) full brothel's son 

'(■>) consanguine brothi i x '"ii 

<7) full biotin i of tin- f.lthel 

18 ) i oiisanguiiie biolhei of tin- l.itlid ; 

iV>) son of tatln i’s full biotin i . 

'10) son of fatln-r's consanguni'- biotln-r : 

Provided that no male i' entitled to tin- custody of an unmarried 
gill, unless In stands within tin- piolnbited degrees of relationship 
io tier. If there lx- none of these, it is for the Court to appoint a 
guardian of the ]>erson of a minoi. 

The mother of a gill who is man in!, but who lias not attained puberty 
is entitled to the custody of the girl .is against the husband of the girl. 
The father is entitled to the custody of a boy over seven years and of an 
unmarried girl who has attained puberty. Tailing the father the custody 
belongs to the paternal relations in the order given altove. The custody 
of illegitimate children la-longs to the mother and her relations. The 
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following persons arc entitled in the order mentioned below to be the 
guardians of the property of a minor:— 

(t) the father ; 

(if) the executor appointed by the father’s will ; 

(lit) the father's father , 

(fa) the executor appointed by the will of the father’s father ; 

In default of the legal guardians mentioned above, the Court shall 
appoint a guardian of the minor’s property. A dc facto guardian is a 
]x;rson who acts as a guardian voluntarily but who is not a legal guardian 
or a guardian appointed by Court. A legal guardian of the property 
lias no power to sell the minor’s immoveable property except where the 
sale is necessary for the maintenance of the minor or where there are 
debts of the deceased and no other means of paying them. A guardian 
of property appointed by the Court has no power without the previous 
permission of the Court, to mortgage, or charge, or transfer by sale, gift, 
exchange, or otherwise, any part of the immoveable property of his ward, 
or to lease any part of that property for a term exceeding five years, or 
lor any term extending more than one year beyond the date on which the 
ward will cease to be a minor; a disposal of immoveable property by a 
guardian in breach of the above provision is voidable at the instant r 
of the minor or any other person affected thereby. A de facto guardian 
lias no power to transfer any light or interest in the immoveable propertv 
of the minor. Such a transfer is absolutely void. Neither the guardian 
nor manager of the minor’s estate can bind the minor or his estate by an 
agreement tor the purchase of immoveable property. Such an agreement 
is void. A legal guardian of the pioperty of a minor lias power to sell 
the goods and chatties of the minor for the minor’s imperative necessities, 
such as food, clothing, or nursing. 

23. Maintenance of relatives. 

Maintenance includes food, raiment and lodging. A father is 
bound to maintain his minor sons and his unmarried daughteis. But the 
lather is not bound to maintain his adult sons. The fathet is not bourn I 
to maintain a cluld who is capable ot being maintained out of his or her 
own pioperty. If the father is poor, and incapable of earning by his 
own labour, the mother, if she is in affluent circumstances, is bound to 
maintain her children. But if both the paients are poor ami infirm, the 
obligation to maintain the children is on the grandfather, provided lie is 
in easy circumstances. Cluldien in easy circumstances are also bound to 
maintain their poor parents. A person is also bound to maintain his 
paternal and maternal giandfathers and giandmothers if they are poor 
but not otherwise, to the same extent as he is bound to maintain his pool 
father. Persons who are not themselves poor are bound to maintain 
their poor relations within the prohibited degrees in proportion to the 
share which they would inherit from them on their death. If a fathet 
who has sufficient means, neglects or refuses to maintain his legitimate 
or illegitimate children who are unable to maintain themselves, he ntav 
be compelled under the provisions, of the Code of Criminal Procedure, to 
make a monthly allowance, not exceeding Rs. 100, for their maintenance 
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CHAPTER LIX 

PROCEDURAL LAW (CRIMINAL) 

1. Law applicable. 

The law in respect of criminal picccduic is contained in the Code ol 
C riminal Procedure-. 

2. Gasses of Criminal Courts. 

The Criminal Courts constituted by this rode aie • 

(t) Courts of session, 

(it) Presidency Magistiatcs , 

(iii) M-igistrates of the lirst, second and thud (hiss. 

The highest tribunal for criminal cases is the High Court and in some 
(uses the Supreme Court. I’ptil now the Sessions t'ouit for Pom hay was 
the High Court but now it is the City 'sessions t'ouit. In each district 
the highest tribunal for administering ruminal justice is the District 
Couit. Under the Distmt Court tin ic ,uc a numher of Magistrates. 
In the town of I turn bay then* is a Chief Piesidency Magistiate and other 
Piesidcncy M.igisfrates. Any oifemc inidei the Indian Penal ( ode mav 
be tried by the City Sessions Couit, by the t'ouit of Session, or l»y am 
other Couit by which Midi offence is shown in the 8th column of 2nd 
Schedule to he triable. (The sentences which can he passed by ( units 
of various classes ,ire stated m Sections 81 25, t r. P.l .). 

3. Information to Magistrates and the Police. 

Kvciv jvrsoii is hound to assist a Magisti.de or a police oflicei tea 
soiiablv demanding his aid, whether within m without the pirsidenex- 
tiuvns, in the taking or pnv< nliug the escape of any othei prison whom 
such Magistrate or police -othrei is authoused to ancst. i.very person 
being aware of the commission of or of the intention of any othei person 
to commit unv olfmce punishable undei ccit.im sections of tin* 1 P.< ., 
sliall in the absent e of reasonable cm us.-, loithwith give information to the 
nearest Magistrate or ]>uh. e oflieer ol 'U< It commission or intention, loi 
the pioviMons m iesjiect of aii'-st, (s( ape and retaking see I haptei N 
ot Part ill of the Code. 

4. Processes to compel appearance. 

The process, s to < ..mp. 1 appearance consist ot issuing of summons, 
warrants and proclamation and attadmn nt livery summons sliall 
he in writing, in. duplicate, signed and sealed by tlu; presiding officer ot 
the Court, livery warrant of arrest issued by a < ourt shall be in 
writing, signed by the presiding oflieer and shall bear the seal ol the Court, 
livery such warrant shall remain m force until it is cancelled by the Court 
which issued it or until it is executed. The police officer executing a 
warrant of arrest shall notify the substance thereof to the person to lx- 
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arrested, and, if required, shall show him the warrant. The police-officer 
•,ha!l without delay bring the person arrested before the Court. A 
warrant of arrest may be executed at any place in India. If any Court 
has reason to believe that any person against whom a warrant has been 
issued by it, has absconded, such Court mar' publish a written proclama¬ 
tion requiring him to appear at a specified place and time not less than 
.'if) days from the date of publishing such proclamation. The Court may 
also order the attachment of any property belonging to the proclaimed 
person. As to the provisions for processes to compel the production of 
documents and other moveables, see Chapter VII of Part III of the Code. 

5. Security for keeping peace. 

If a Magistrate of the first class is informed that any person is likely 
to commit a breach of the peace or disturb the public tranquillity, the 
Magistrate may require such poison to show cause why he should not 
hr ordered to execute a bond, with or without securities, for keeping 
the peace for such period (not exceeding 1 year) as the Magistrate thinks 
lit to tix. If after proper inquiiy it is proved that it is necessary for 
keeping peace or maintaining good behaviour that the person in respect 
of whom the inquiry is made should execute a bond, with or without 
sureties, the Magistrate shall make an order accordingly. (For further 
details see Sections 106-112(5A of the Ci. P.(’..). 

6. Information to police. 

Every information telating to commission of a cognizable offence 
if given orally to an officer in cliaige of a police-station shall be reduced 
into writing by him and read over to the informant; and every such 
inhumation shall be signed after it is reduced to writing bv the person 
giving it and the substance thereof shall be entered in a prescribed book. 
When information is given to an ofiicei of commission of a non-cognizable 
offence, he shall enter in a hook the substance of such information and 
refer the informant to a Magistrate. No police-officer shall investigate 
a non-cognizable case without the orders of a Magistrate. (The provi¬ 
sions ielating to the powers of ;t police officer to carry out investigation 
are contained in Sections 154-176, (T. P.C.). 

7. Complaints to Magistrates and Inquiry. 

A Magistrate taking cognizance of an offence on complaint shall at 
once examine the complainant upon oath and the substance of the 
examination shall be reduced to writing and shall be signed by the com¬ 
plainant and also by the Magistrate. The Magistrate may then dismiss 
the complaint or issue a summons for the attendance of the accused. 
If the case he one in which a warrant should he issued in the first instance, 
he may issue a warrant. Any Presidency Magistrate, District Magis¬ 
trate or Magistrate of the first class may commit any person for trial 
to the Court of Sessions or the High Court (now the City Sessions Court) 
for any offence triable by such Court. The procedure to be adopted in 
inquiries before Magistrates where the- case is triable exclusively by a 
Court of Session, or, in the opinion of the Magistrate, ought to be tried 
bv such Court, is laid down in Chapter XVIII of Part VI of the Cr. P.C. 



PROOl'Dt'K.U. L \\V (CRIMINAL) 


£17 


8. Summons-Cases. 

The following procedure shall Ik? observed by Magistrates in the 
trial of summons-cases:—When the accused appears before the Magis¬ 
trate, the particulars of the otteneo of which he is accused shall be stated 
to him, and he shall be asked if he has any cause to show why he should 
not l>e convicted; but it shall not be necessary to frame a formal charge. 
If the accused admits that he has committed the offence, his admission 
shall be recorded; and if he shows no sufficient cause why he should not 
be convicted, the M.igtstiate nuv convict him accordingly. If the 
Magistrate does not convict the accused or if the accused does not make 
such admission, the Magistrate shall proceed to hear the complainant 
and take all such evidence as may be produced in support of the pro- 
secution, and shall also heai the accused and take all such evidence as 
he produces in Ins defence. If the Magistrate upon taking evidence and 
after examining the aroused, finds the accused not guilty, he shall record 
an order of acquittal. If lie Junk the accused guilty, he shall pass sen¬ 
tence upon him according to law. A Magistrate may convkt the 
accused of any offence which fmm the facts admitted or proved he appeals 
to have committed, whatever nuv be the nature of the complaint or 
summons. If the (emplain.tm does not remain present in Court on da\ 
fixed by the Magistrate, the Magistrate shall acquit the accused. If a 
complainant at .uiv time before tmal ordeis, satisfies the Magistrate tlul 
there weie suite lent grounds for withdrawal of the complaint, the Magis¬ 
trate nuv ponnit him to withdraw the same, and thereupon the accused 
shall be acquitted. 

9. Warrant-Cases. 

Che following pioieduie shall be obsened by Magistrates m the 
trial of wauant-cases . -When the an used appeals before a Magistrate, 
the Magistrate shall pioieed to luar the complainant and take all such 
evidence as may he pioduced in siippoit of the prosecution. If u]>on 
taking evidence and making Midi examination of the accused as the 
Magistrate thinks necessary, he finds that no ease against the accused 
has Ih'cii made out, the Magistiate shall discharge the accused. It the 
Wigistratc is of the opinion that there is ground for presuming that the 
accused has committed an offline he spall fiame in w'riting a charge 
against the accused. 1 he < harge shall then be lead and explained to the 
accused, and lie shall be asked whether lie is guilty or has any defence 
to make. If the a< < used n fuses to plead or does not plead guilty, !>*• 
shall be required to state whether be wishes to cross-examine any, and. 
if so, which of the prosecution witnesses. | f he dors so wish, the witnesses 
named by him shall be ir-ralled, and, after cross-examination and re¬ 
examination, they shall be discharged, 'fie- < vidence of any remaining 
witnesses for the prosecution shall next be taken, and after cross-exami¬ 
nation and re-examination they shall also be discharged. The accused 
shall then be called upon to enter upon his defence and produce his 
evidence. If the accused puts in any written statement, the Magistrate 
shall file it with the record. If the Magistrate finds the accused not 
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guilty, he shall record an order of acquittal, and if he linds the accused 
guilty, he shall pass sentence upon him according to law. If upon any 
day fixed for hearing, the complainant is absent, and the offence may be 
lawfully compounded, the Magistrate may, in his discretion, at any tim ■ 
before the charge has been framed, discharge the accused. 

10. Summary Trials. 

Certain Magistrates may try in a summary way all or any of the 
billowing offences:— 


(«) 

w 

(c) 

(d) 


it) 


ih) 

<0 

(;) 


offences not punishable with death, transportation or impri¬ 
sonment for a term exceeding 6 months ; 

offences relating to weights and measures, under Ss 264-'>65- 
266 of the I.P.C. ; 


hurt, under Sec. 623 of the same Code ; 

theft, under Ss. 379-380-381, I.P.C., where value of 
stolen does not exceed Rs. 50 ; 


property 


dishonest misappropriation of property, under Sec. 403, I,PC 
where value of property misappropriated does not exceed Rs. So- 
receiving or retaining stolen property, under Sec. 411 of I P C 
where value of such property does not exceed Rs. 50 ; 

assisting in concealment or disposal of stolen property, under 
Sec. 414 of the same Code, where the value of such property 
does not exceed Rs. 50 ; - 


mischief, under Sec. 427 of the same Code, 

house-trespass, under Sec. 448 and offences under Ss.451-453- 
454-456-457 of the same Code • 


insult with intent to provoke a breach of the peace, under Sc< 
504, and criminal intimidation, under Sec. 506 of the same 
C ode : 


(4) abetment of any of the foregoing offences ; 

(/) an attempt to commit any of the foregoing offences when 
such attempt is an offence ; 

(»i) offences, under Sec. 20 of the Cattle Trespass Act, 1871 : 


Provided that no case in which a Magistrate exercises the special 
powers conferred by See. 34 shall be tried in a summary manner ■ 
rovided further that when in course of a summary trial it appears 
to the Magistrate that the case should trot be tried in a smnmarv 
nianner, the Magistrate shall recall any witnesses who have been 
examined and proceed to re-hear the ease in manner provided by the 
• rinnnal Procedure Code. 


In summary trials the procedure prescribed for summons-cases shall 
be followed m summons-cases, and the procedure prescribed for warrant- 
1 uses shall be followed in warrant-cases. No sentence of imprisonment 
lor a term exceeding 3 months shall be passed in the case of any convic- 
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tion after a summary trial. In coses where n<> appeal lies, the Magistrate 
need not record the evidence of witnesses or lmme a fonnal charge; 
but lie shall enter in a prescribed form the following particulars:— 

(itj the serial number , 

\h) the date of the commission of the offence . 

(c) the date of the report or complaint ; 

\d) the n.ime of the complainant (if any ); 

(e) the name, parentage and residence of the accused ; 

if) the offence complained of and the offence (if any) proved; 

(g) the plea of the accused and his examination {if any) ; 

(ft) tlie finding, and, m case of a conviction, a brief statement 
of the reasons therefor; 

(V) the sentence or other final older: and 

(/) the date on which the proceedings terminated. 

In cases where an appeal lies, the Magistiute shall lecoid a judgment 
< inhodying the substance of the evideiue and also above particulais. 
Hie above judgment and lecoids shall be wait ten bv I lie presiding office! 
i ither in English or language of the < unit. 

11. Sessions trial. 

All trials befoie a High (‘omt 'lull be b\ jtii\. Hie tiials befoie 
a sessions Court shall be eithei with jui\ <u with assessors. When the 
1 omt is reaily to tommence the ttial, the .m used shall be hiought belore 
it, and the charge shall lie read out in ( unit and explained to him. He 
'hall hi' asked whethei lie is guillx <>! the offence chaiged, or claims to he 
Hied. If tile .u I Used jih'.uls guiltv. the Jilea shall he lecorded and he 
may be convicted theieuii 1( the .mused does not plr.nl guilty, the 
t outt shall [>roceed to i house pitots oi assessors and to trv the ease. In 
Inals before the High Court the jmy shall consist ol nine persons. In 
lu.ds by jury befoie the (omt "! 'session the jmv shall consist of an 
uneven numlxT, not tiring less than five m more than nine: Jilovided 
that where the accused is i barged with an offence jmnisliahle with death, 
the jury '■hall consist of not less than seven persons, and, if practicable, 
oi nine jvet'oiis. The pool' shall lie vliosen by lot from the persons 
'iimmoned to ait as su< h, m such inamui as the High Court may fiom 
time to time by rule direct. As each jutm is < liovn, his name shall lie 
i ailed aloud and the an used shall he asked if lie objects to be tiied bv 
'iicli juror. Objection may then lie taken to Midi juiot by the accused 
■ a by the prosecutor, and the giounds ol objntion 'lull be stated. Tin- 
mounds of objeeturns for the selei tion of a juror ate stated in Section 
278 of the Criminal Procedure Code, livery objection taken to a jtrroi 
shall Ik 1 decided by the Court and such deiision shall be tecordcd and lie 
final. If the objection is allowed, the plarc of such juror shall be supplied 
bv any other juror attending (lie Comt or if there is no such otiier juror 
piesent, then by any other person jiresent in Court whose name is on the 
list of jurors, or whom the Court considers a projier person to serve on 
the |urv. When the jurors have been i liosen. thev shall ajipoint one 
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of their number to be a foreman. If a majority of the jury do not agree 
in the appointment of a foreman, he shall be appointed by the Court. 
After the foreman has been appointed, the jurors shall be sworn under 
the Indian Oaths Act. When the trial is to be held with the aid of the 
assessors, (not less than three and, if practicable, four shall be chosen) 
from the persons summoned to act as such. When the jurors or assessors 
have been chosen, the prosecutor shall open his case by reading from 
the Indian Penal Code or other law the description of the offence charged, 
and stating shortly by what evidence he expects to prove the guilt of the 
accused. Thereafter the prosecutor shall examine the prosecution wit¬ 
nesses. The examination of the accused recorded before the committing 
Magistrate shall be tenderd by the prosecutor and read as evidence. The 
evidence of a witness duly recorded m the presence of the accused at 
the stage of the committal proceedings may, in the discretion of tin- 
presiding Judge, if such witness is produced and examined, be treat'd 
as evidence m the case for all purposes subject to the provisions of the 
Indian Evidence Act. When the examination of the presecution wit¬ 
nesses and the examination (if any) of the accused are concluded, the 
accused shall be asked whether he means to adduce evidence. If In- 
says that lie does not, the prosecutor may sum up his case ; and, if the 
Point considers that there is no evidence that the accused committed the 
offence, it may then, in a case tiied with the aid of assessors, record a 
finding, 01 , in a case tried by a jury, direct the jury to return a verdict 
ot not guilty. If the accused, or any one of several accused, says that 
he means to adduce evidence, and the Court considers that there is no 
evidence that the accused committed the offence, the Court may then, 
in a case tried with the aid of assessors, record a finding, or, in a case- 
tried l>v a jury, direct the jury to return a verdict of not guilty. If tin- 
accused, or ;my one of several accused, says that he means to adduce 
evidence, and the Court considers that there is evidence that he commit¬ 
ted tilt' offence, or if, on his saying that he does not mean to adduce 
evidence, the prosecutor sums up his case and the Court considers that 
there is evidence that the accused committed the offence, the Court shall 
call on the accused to enter on his defence. The accused or his pleader 
may then open his case, stating the facts or law on which he intends t<> 
rely, and making such comments as he thinks necessary on the evidence 
lor the prosecution. He miy then examine his witnesses (if any) and 
-after their cross-examination and re-examination (if any) may sum up 
his case. The accused shall be allowed to examine any witness not 
previously named bv him, if such witness is in attendance ; but he shall 
not. except in certain cases, be entitled as of right to have any wit¬ 
nesses summoned, other than the witnesses named in the list delivered 
to the Magistrate, by whom he was committed for trial. The prosecutor 
shall he entitled to reply— 

(a) if the accused or any of the accused adduces any oral evidence : 
or 

( b ) with the permission of the Court, on a point of law; or 
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(<■') with the jK'miissioii of the Court, when any document which 
does not need to lx- proved is produced by any accused person 
after lie enters on his defence ; provided that, in the case 
referred to in clause (c) the reply shall, unless the Court other¬ 
wise permits, be restricted to comment on the document so 
produced. 

In cases tried by jury, when the case tor the defence and the pro¬ 
secutor’s reply (if any) are concluded, the Court shall ptocecd to charge 
the jury', summing up the evidence for the prosecution and defence, and 
laying down the law by which the jury are to lie guided. It is the duty 
of the Judge to decide all ijuestions of law. It is the duty of the jury 
to decide all questions of fact. In eases tried by jury, after the Judge 
has finished iiis charge, the jury may retire to consider their verdict, 
hxccpt with the leave of the Court, no jierson other than a juror shall 
speak to any member of the jury. When the juiy have considered their 
verdict, the foreman shall inform the Judge what is their verdict, 01 
what is the verdict of a majoiitv. If the |uiv .ue not unanimous, the 
Judge may requite them to ietire for furthei consideration. After such 
a [icriixl ,ls the judge considers leasonahle, the jury may deliver their 
veidict although thev air not unanimous. I’niess otheiwise ordered 
by the Court, the jury shall return a verdict on all the charges on which 
the accused is tiled, and the |udge max ask them such questions as 
are necessar\' to ascertain what tin it xodirt is Sneli questions and 
answers shall he monied in anting. Winn m ,i rase tried befotr a 
liiglt Court the jurv are unanimous in tii.it opinion, ot when a_s many 
as six ate ol one opinion and the Judge agiees with them, the Judge 
shall give judgment in ac< oid.uu e with sm li opinion. When in aiq' case 
the pitv ate s.itistied that thev will not he unanimous, but six of them 
are of one opinion, the foiem.ui 'hall so mtonn the Judge. If the Judge 
dlNlgtees with tile nlujontv. lie shall at nine dtsi bulge tlie jury. If 
there ale not so manx’ as m\ who agiee in opinion, the Judge shall after 
tile l.ljise of sit< ]| (line as lie thinks H .isniiahle dis< h.llge the jury. When 
111 a rase tiled hefitle the ( omt ol N ss|,i||, the Judge does not think it 
necessity to exjness dtsagiceincnl with the veidiit ol the jutors 01 o! a 
majotity of the pitots, he shall give judgment .veoidinglv. h the 
acruserl is aequittid. tin judgi' shall mold judgment of acquittal. II 
the accused is convicted, the Judge shall jiass smtew e on Inm according 
to law. If m any su<h rase, tlie Judge disagiers with the verdict of the 
jurors ot of a majoiity of jutots <m all ot any of the chaiges and is cleaily 
of opinion that it is neirssaiy for tin < mis of justne to sunibit file case 
to the High Court, he shall submit the < ase accordingly, tecoiding the 
grounds of his Opinion, and, when the \< ulti t is one of acquittal, stating 
the offence which he considers to have Ihi n eommitted. Whenever the 
fudge submits a Case as above, In- shall not mold judgment of acquittal 
or of conviction on any of the charges on which such accused Ii;ls been 
tried, but lie may either remand such accused to rushxly or admit him 
to bail. In dealing with the case so submitted the High Court may exer¬ 
cise any of the powers which it may evicts*: on an ajqxtal, and subject 
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thereto it shall, after considering the entire evidence and after giving 
due weight to the opinions of the Sessions Judge and the Jury acquit 
or convict such accused of any offence of which the jury could have 
convicted him upon the charge framed and placed before it; and if it 
lonvicts him, may pass such sentence as might have been passed by the 
Court of Session. When in a case tried with the aid of assessors, the 
c use for the defence and the prosecutor’s reply are concluded, the Court 
may sum up the evidence lor the prosecution and defence, and shall then 
require each of the assessors to state his opinion orally, on all the charges 
on which the accused has been tried and shall iccord such opinion, and 
lor that purpose may ask the assessors such questions as are necessary 
to ascertain what their opinions are. All such questions and answers 
shall be re cooled in writing. The Judge shall then give judgment, but 
in doing so he shall not be bound to conform to the opinions of the asses¬ 
sor. if tin 1 accused is com irted, the Judge shall pass sentence on him 
according to law. 

12. Tender of pardon. 

In the case of any oltcnce triable exclusively 1)V the High Court or 
Court of Session, oi any otn in e punishable with imprisonment which 
may extend to 10 years, tin* District Magistrate oi a Presidency Magis- 
tiate may at any stage ol the investigation m niquiiy into or the trial 
of the offence, with a view to obtain evidence of any person supposed to 
have been directly oi induei tly concerned in or privy to the offence, 
b'ndei a pardon to Mich poison on condition of his making a full and true 
disclosuie of the whole ol the circumstances within his knowledge relative 
to tin* oltcnce and to evoty other poison concerned, whether as 
principal or abettoi, ill the i oinmission theieof. lcvoty person accepting 
a leiulei shall be examined as ,i witness in tin* Court ot the Magistrate 
taking cognizance ol the ottenrr and in the subsequent trial, if any. 
Such person shall be detained m custody until the termination of tlu; trial. 


13. Compoundable offences. 

SS. 298-323-334-341 -342-352-355-358-374-42(1-427-447-448-490-491- 
492-497-49H-500-501-502-50(i-508 ol the l.l’.C. are < ompoundable offences. 
s S. 324-325-335-337-338-343-340-357-403-417-418-419-420-430-451-482- 
483-48(1-494-509 of the l.P.C. ate olteuecs winch can be compounded only 
with the permission ol the Point. 

14. Sentence of death. 

When tin* Point ot Session passes si ntence ot death, the proceedings 
shall he submitted to the High Point and the sentence shall not b<* 
executed unless it is continued In* the High Point 

15. Appeal, reference and revision. 

The provisions in inspect o! appeal, icfeience and levision ate con¬ 
tained in Part VII of the (V. P.C. 
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16 . Maintenance of wives and children. 

If any person having sufficient means neglects or refuses to maintain 
iii> wife or his legitimate or illegitimate child unable to maintain itself, 
the District Magistrate, a 1‘residence Magistiate, a Suit-Divisional Magis- 
uate, or a Magistrate of the lirst class, maw upon prool of such neglect 
■ a refusal, order such person to make a monthly .Ulowance for the main¬ 
tenance of his wife or child, at such monthly rate, not exceeding Rs. 100 
m the whole, as such Magistiate thinks lit, and to pav the .same to such 
person as the Magistrate from tunc to time diieots. Such allowance 
'hall lx? payable from the date of the oidei, oi, il so oidered, from the 
'late of the applnation loi mamtt name It anv pet son so ordered fails 
without sufficient cause to t otnplv with the order, anv such Magistrate 
inav, for every In each of the otdei, issue a wat tant for levying the amount 
'hie m mantlet piovided lot leaving lines, and mav senteme such person, 
lot tlie whole oi any patt of o.u h month's allowance lemaining unpaid 
iiiei the execution of the watiant, to mtpiisonment foi a term which may 
• xteiid to one month m until pavment il soonei made. Hut if such 
pet soil offers to maintain his wit. on <ondition of hei living with him, 
old she lefuses to h\e with him such Magistrate mav outsider any 
-Mounds of refusal staled hy het and in iv m ike an otdei not withstanding 
sit'll offet, if lie is satisfied that theie is ptst giound loi so doing. If a 
husband has eonttacted matting. with anothei wife oi keeps a mistress 
it shall beeottsideied to be |Ust ground foi his wife’s icfus.il to live with 
dun No wart ant shall 1 >■ 1 isstn d f"i teioveiv of any amount due unless 
ijfjilic.ition be made to tin- ( omt i" lew 'tieh amount within a jicriod 
ol one year ftoiu the date on win. 1 1 n he. ame due, On pi oof that any 
wife in whose favom an old. i ha- In en made is living ill adultery, the 
Magistrate shall ran. el the mdet I lie t'omt in dealing with such appli- 
. it ions shall have jtow 11 to ntak. -u.hoidei as to costs as mav be just. 
On proof of a change in the < u< must,mow of any pet son iceeivitig a 
monthly allow.ui. e m oidcic.l to pas a mou|hlv allowance, the Magis¬ 
trate mav m ike such alt. i.uion m the allowam e as he thinks lit : Pro¬ 
vided that it lie hi. teases tin allow an. e, the monthly rate of Rs, 1(H) in 
the whole is not exceeded \ . <.pv of (lie ordei of maintenance shall 
i" given without pavment t<. 11 >< |»is.m m whose fivour it is made, or 
n> ins guardian. 

17. Habeas Corpus. 

Any High ("outt may, whirl.a.i it thinks tit, direct - 

it) that a person within the limits of its appellate unninal juris¬ 
diction he brought up h. fore the Court to !><■ dealt with accord¬ 
ing to law , 

[31 that a person illegalh ..i imptopeily detained in pnhli. or 
private custodv within -re li limits be set at libeitv , 

till that a prisoner detained in any piil situate within such limits 
be brought before the ( omt to l>e there examined as a witness 
in any mattei pending oi to be inquired into in such Court; 
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(4) tluit a prisoner detained as aforesaid be brought before a Court- 
martial or any Commissioners for trial or to be examined touch¬ 
ing any matter pending before such Court-martial or Commis¬ 
sioners, respectively; 

(5) that a prisoner within such limits be removed from one custody 
to another for the purpose of trial; and 

(6) that the body of a defendant within such limits be brought 
in on the Sheriffs return of ccpi corpus to a writ of attachment. 

18. Bail. 

When any person other than a person accused of a non-bailable 
offence is arrested or detained without warrant by an officer in charge 
of a police-station, or appears or is brought before a Court, and is pre¬ 
pared at any time while in the custody of such officer or at any stage 
of the proceedings before such Court to give bail, such person shall be 
released on bail: Provided that such officer or Court, may, instead ol 
taking bail from such person, discharge him on his executing a bond 
without sureties for his appearance. When any person accused of am 
uon-bailabie offence is arrested or detained without warrant, he may he 
released on bail, but he shall not be released if there appear reasonable 
grounds for believing that he has been guilty of an olfence punishable with 
death or transpoitation for life. If it appears to such officer or Couit 
at any stage of the investigation, inquiry or trial that there are not rea¬ 
sonable grounds for believing that the accused has committed a non- 
bailable olfence, but that their are sufficient grounds for further inqtin\ 
into his guilt, the accused shall, pending such inquiry, he released on 
bail, or, at the discretion of such officer or Court, on the execution by him 
of a bond without sureties for his appearance. An officer or a Couit 
releasing any pel son on hail shall iecoid in wilting Ins or its reasons foi 
so doing. A High Court or Court of Session and, m the case of a person 
released by itself, any otliei Court, may cause any person who has been 
released to be arrested and may commit him to custody. The amount 
of cvciy bond executed shall he fixed with due regard to the circum¬ 
stances of the east' and shall not he excessive , and the High Court or 
Cmut of Session may, in anv case, whethei tlune he an appeal on con¬ 
viction or not. direct that any person lie admitted to bail, or that the 
bail requited by a police-officer or Magistiate he reduced. Before anv 
person is released on hail or released on Ins own bond, a bond for such 
sum of money as the police-officer or Couit thinks sufficient shall be 
executed by such i>eisoii, and, when lie is ieleased on bail, by one or moie 
sufficient sureties conditioned that such per-on dial! attend at the time 
and place mentioned in the bond, As soon as the bond has been executed 
the pet son for whose appearance it has been executed shall be released. 



CHAPTKR L.\ 


PROCEDURAL LAW (CIVIL) 

1. Law applicable. 

The law in resjvet of «ivil procedure is contained in the Code of 
( ivil Procedure. Bv Act No. 11 of IASI the l ode lus been extended to 
the whole of India except (a! tnb.il areas m Assam. (M scheduled areas 
m Madras, (r) the State of Jammu and Kashmir. (■/) and the State of 
-Manipur. 

2. Summary of the whole procedure. 

No person, whethei he is a ln\un oi a layman can, successfully 
(onduet a suit m a Ciul (Hurt unless he is fully conversant with all the. 
provisions of the Civil Proecduic Code The suit is instituted by liiing 
a plaint in propet Conit. Alter the smt is numbcted and tegistered 
piocess has to lie paid for issuing a summons to the defendant. After 
the summons is served the deft ndant shall hie Ins wntten statement. 

I heieafter the ( ourt will frame issues Ou the date fixed for hearing 
the evidence is lecoided hist the IMamtlit shall lead all evidence Oil 
which he wants to relv. Ihtieaftei the ilefendant shall lead all evidence 
on which he wants to ifly. lichee the -mt is fixed fni heating in certain 
( ourts a date is iixid fni liline ol douum-nts But under cel tain cir- 
r nmstanc t s i|ot uments ran In lilt d c\ en at tin stage of actual heating 
o| the suit. Alter the pl.tmUll and the dt ft ndant have finished leading 
their mat ami documeutan e\itl>iue a date is given fot hearing 
aiginnenfs ol both the sidi - \!it i the aigumenls of plaintiff's ami 
(leleiidant s ph .tdi i aie mu. lie plamtilTs pleadei will give his icply 
on <[uestinns ol law. hnilh the (oinl will tlehvei a pulgmenl. And 
a ilecrte will be drawn up in temis of the pidgmenl. lints the suit 
begins with a plaint and tml- with .i dulrc. or dismissal of the suit, its 
the (Use Ill.lV be 

3. Jurisdiction of Courts. 

|uiisdii'tion means the extent of the power of a f om t to entertain 
suits' atnl apple items A High ( oinl inav have oiigmal anti appellate 
jurisdiction. but that i- imt -o m all t ast s. 1 lie High < ourts of Bombay, 
Madras anti Cah utta have both an appellate and original jurisdiction. 
Jimsilktion ituv he in lespett ol local limits, in respect of pecuniary 
’limits anti in lisped of sublet m.ittii of smls. 

4. Constilution of Courts. 

Hie Distnt t (ourt is suboidmate to the High Court, and the Civil 
< ourts are siihonlinate to the Distiut < ourt Cutler See. A of the Bombay 
( itv Civil Comt Nit the Provincial (.ovuninent has conferred on the 
( lty Civil (ourt jurisdiction to tn suits and other proceedings of a civil 
nature arising within the (iieatei Bombay and of such value nol ex- 
• ceding Ks. 2.MKHI. But the City Civil Cmnt shall be deemed lo be a 
I ourt subordinate to and subpet to the siiperintemleme of the High 
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Court within tiie meaning of the Letters Patent of the High Court and 
of the Code of Civil Procedure. Thus the Court competent to try civil 
suits in Greater Bombay is the City Civil Court. Outside Greater Bombay 
civil jurisdiction is conferred on Civil Courts. Each Civil Judge has 
jurisdiction to try civil suits which fall within his jurisdiction. A Chi I 
fudge (Junior Division) can try suits where the subjectmatter has a 
value upto Rs. 10,000. Suits which exceed this value can only be tried 
by Civil Judges of the Senior Division. In other Presidencies civil suits 
in the mofussil are tried by Subordinate Judges and District Munsiffs, 
Appeals against the judgments of Civil Judges (junior division) lie to 
the District Judge, who has civil appellate jurisdiction for the whole 
District. Appeals against the judgments of Civil Judges (senior division) 
lie straight to the High Court. Formerly the Court having higher 
jurisdiction than the High Court was the Privy Council. Now it is the 
Supreme Court. 

5. Courts to try all civil suits. 

The Courts shall have jurisdiction to try all .suits of a civil nature 
excepting suits of which their cognizance is either expressly or impliedly 
barred. A suit m which the right to property or to an office is contested 
is a suit of a civil nature, notwithstanding that such right may depend 
entirely on the decision of questions as to religious rites or ceremonies. 

6. Stay of Suits. 

No Court shall proceed with the trial of any suit in which the mattei 
in issue is also dnectly and substantially in issue in a previously instituted 
suit between the same parties. 

7. Res judicata. 

No Couit shall try any suit or issue m winch the matter diiectly 
and substantially in issue has been directly and substantially in issue 
in a former suit between the same parties, or between parties under whom 
they or any of them claim, litigating under the same title, in a Court 
competent to tiy such subsequent suit or the suit m which such issue 
has been subsequently raised, and has lieen heard and finally decided by 
such Court. The expression "foiiner suit' 1 shall denote a suit which has 
been decided prior to the suit in question whether or not it was insti¬ 
tuted prior thereto. Any matter which might and ought to have been 
made ground of defence or attack in such former suit shall be deemed 
to have been a matter directly and substantially in issue in such suit. 

8. Foreign Judgment. 

A foreign judgment shall be conclusive as to any matter thereby 
directly adjudicated upon between the same parties or between parties 
under whom they or any of them claim litigating under the same title 
except in certain cases. The Court shall presume, upon the production 
of a certified copy of a foreign judgment, that such judgment was pro¬ 
nounced by a Court of competent jurisdiction, unless the contrary appears 
on the record; but such presumption may he displaced by proving want 
of jurisdiction. 
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9. Place of suing. 

Before instituting a suit the ploiiitiit imet >oc that the suit is insti¬ 
tuted m projx-r Court. I'o do tins the plaint ill must hist determine the 
place of suing. Every -uit must be instituted in the Court of the lowest 
grade competent to ti\ it Subject to the jxs uniary or other limitations 
prescribed by any law, suits (oi the lecovm of immoveable property, 
lor partition of immovable piopeity. for fonrlosuie. sale or tedemjition 
of mortgaged property, fot the ileteimiiiation of any <ither tight to oi 
interest in linmowalde piopeity, must be mstitutul in the t'ouit within 
the l<H-al limits of whose pmsdietion the piojHity is situate. It it is 
alleged that it ts not Mitam as to which ot two oi more Courts have 
lunsdiction, any otieot those ( out ts m.ty lecuid a statement to that effect 
.uul thereupon pioceed to eiit 1 1 tain and dispe-e ol sueh suit. Where a 
suit is for compensation for uiong done to thepuson or to moveable 
projxTtv, if the wrong was done within the local limits of the juiisdietion 
of one Court and the defend.uit tesnles oi ('antes on business within the 
local limits of tin* juttsdn tnm ol anothei t'ouit. the suit may be instituted 
at the option of the plaintiff in either ot these Cmu ts. Subject to these 
limitations eveiv ■>ml shall he instituted in a t ourt within the local limits 
of whose jurisdiction the defendant actually icstdes oi Catties on business. 
\o objection as to plan- oi suing shall be allowed by any appellate or 
tevisional eouit unless such oh|c< mm was taken m the Inal rouit at the 
. earliest possible oj)|>nrtunit\. 

10. Institution of suits. 

Every suit shall he instituted by tin- j>iesenlation ol a plaint, 

11. Parties to suits. 

All ]>ersoi)s may be joined in one suit as plamtilfs in whom any right 
to iclief in tespeet of ot atising out of the satin* act or transaction is 
alleged to exist, ot where if such jietsons hi ought sejniate suits, any 
• ommon question of law or f.u t would ause. All jrersons may be joined 
as defendants against whom any right to relief in lesjiect of or arising out 
of the same act ot Uansaefioii is alleged to exist ot, where, if sejiatate 
suits wete brought against stub jieisons, any common question of law 
or fact would arise. White then* are numerous persons having flic same 
interest in one suit, one oi none of such jietsons may, with the jiennission 
of the Court sue or he sued. Hut the Court shall in such case give a notice 
of the institution of sueh suit by public advertisement in any local paper. 
Any person who wants to he added as a party may apjilv to the Court 
to be made a party to sueh suit. No suit shall be defeated by reason 
of misjoindet or non-joinder of putties, All objections on the ('round 
of non-joinder or misjoinder of parties should he taken at the earliest 
passible opportunity. 

12. Frame of suit. 

Every suit must be so framed so as to afford ground for final decision 
upon the subjects in dispute and to prevent further litigation concerning 
them. Every suit must inr hide f be whole of the claim which the plaintiff 
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, s entitled to make in respect of the cause of action ; but a plaintiff may 
relinquish any portion of his claim in order to bring the suit within 
the jurisdiction of any Court. A plaintiff may unite in the same suit 
several causes of action against the same defendant or the same defen¬ 
dants jointly. 

13. Filing of a suit. 

Every' suit shall be instituted by presenting a plaint to the Court 
or such officer as it appoints in this behalf. Thereafter the particulars 
of the plaint shall be noted in the register of civil suits. After a suit 
has been duly instituted a summons shall be issued to the defendant 
to appear and answer the claim on a day to be therein specified. Every 
summons shall be accompanied by a copy of the plaint. The summons 
shall be either for settlement of issues or for the final disposal of the suit. 
Where the Court is satisfied that there is reason to believe that the 
defendant is keeping out of the way for the purpose of avoiding service, 
o! that for any other reason the summons cannot be served in the 
oidinary way, the Court shall order the summons to be served by 
affixing a copy thereof in some conspicuous place in the Court-House, 
and also upon some conspicuous pait of the house in which the defendant 
is known to have last ic-ided 01 carried on business or personally 
woiked for gam, or in such other maimer as the Court thinks tit. 
Service substituted by oidei of the Court shall be as effectual as if 
it had been made on the defendant personally. 

14. Pleadings generally. 

"Pleading” shall mean plaint oi wntten statement. lively pleading 
must contain a statement in a concise form of the material lacts on which 
the parts - pleading relies toi his claim oi defence, but not the evidence 
by which they are to he pioved. 

15. Particulars. 

In all eases in which the p.utv pleading relies on anv misrepresen¬ 
tation, baud, bleach ol trust, wilful default, or undue influence, and all 
other cases in which p.uticulais mav he necessaty, paiticulars with dates 
and items shall he stated in the pleading. 

16. Signature and verification. 

lively pleading shall he -igned by the patty and his pleader and it 
shall be verified at the foot bv the party pleading ot bv some other 
person acquainted with the tacts ot the ease. The verification shall be 
signed by the poison making it and shall state the date on which and the 
place at winch it was signed. 

17. Striking out and amendment of pleadings. 

The Court may at anv stage of tlie pioeeedings older to be struck 
out any matter in any pleading which is unnecesarv or scandalous. 
Hie Court mav at any stage of the proceedings allow either part}' to 
alter or amend his pleadings in such manner and on such terms as may 
in- just 
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18. Plaint 

The plaint shall contain the following part icnl.irs:— 

(,i) the name of the Court in which the suit is brought ; 

(/>) the name, description and place of resilience of the plaintiff ; 

(cl the name, description and place of lesidence of the defendant ; 
(d) if the plaintiff or the defendant C a minor 01 a peison of un¬ 
sound mind, a statement to that effect ; 

(,-) the facts constituting the cause of action and when it aiose ; 
(/) the facts showing that the Couit has juiivlktion ; 

(g) the relief whit h the plaintiff claims , 

(li) where a set-off has been allowed oi a pmtion of the claim 
is relinquished, the amount so allowed or iehnquislied ; and 
(d a statement of the value of the subject matter of the suit for 
the purjKises of juiisdiition and of (ouit-lecs. 

| lie pLvintiff shall endotse on the plaint, or annex thereto a list of 
the documents which he has piodmed along with it. The plaint shall 
at anv stage of the suit he u tuined to lie piesented to the Couit m which 
the suit should have l*vn instituted. While a plamtitt sues upon a 
doitimeni m his pissrssion oi powei lie shall ptoduce it m Couit whim 
the plaint is presented, and 'hall at the same time delnei the document 
oi a copy theieof to Ik' filed with the plaint. Whole lie relies mi any 
uthn documents as evnleiu e m suppeut ot his claim, lie shall cmti-i such 

cine umonts m a list to l>e ad*h d "i annexed to the pl.unt 11 a document 
winch ought to lie produced along with the plaint is not piodurod, it 
shall not he allowed to he ploiluc ed subsequentlv except with the leave 
ol the Court 

19. Written Statement. 

Hie defendant mav at ot hefote the first healing oi within suelj time 
IS the C'l nit l (let Hilts, present a WI it tel) statement of his defence. It 
shell not 1). sufficient fot a defendant m Ins written statement to deni 
•Viierallv the gcouuds alleged In the plamlill, lmt the- defendant must 
deal specific ully with each alligation of fad ol whic h lie does not admit 
the truth. When; a defendant denies an allegation of fact in lie- plaint, 
he must not do so evasivelv. but must answer the point of substance. 
Ibus if it 1' alleged that he licence! a eel tain sum of monev, it shall not 
lie sufficient to deny that In- teu-iwd that particulai amount, lmt he 
must denv that lie received that sum or anv pait theieof, or else set 

,ut how much he I.. lively allegation of tact in the plaint if 

nnt aenied sp-eitrcally shall he taken to lie admitted. 

20. Set-off. 

W'hdc in a smt foi the iciovery of money the defendant claims 
t,, set-off against the plaintiffs demand anv ascertained sum of mone\ 
I,'.’ Ily recovet able by him from tin* plaintiff, not exceeding the iH-cuniary 
hniits of the jurisdiction of the Court, and both parties till the same cha- 
I n'tet .IS tlu v nil m the plaintiff’s suit, the defendant may, at the first 
lieuang of the suit, but not aftc rvvnuls unless permitted by the Court, 
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present a written statement containing the particulars of the debt sought 
to be set-off. 

21. Consequence of non-appearance. 

If on day fixed for return of summons, it is round that plainth* 
has not paid Court-fee or postal charges for service of summons the 
t (>urt may dismiss the suit. If neither party appears when suit n 
called on tor hearing, the Court may dismiss the suit. If a suit is di 
missed for non-payment of Court-fee or default of appearance, the pkim- 
tdf may bring a fresh suit or he may apply to set aside the dismissal and 
°P . . * ucnt C;UIS, ‘ s h°wn the suit may be restored to file. If the 
plaintiff appeals but the defendant does not, when the suit is called on 
foi hearing and tlie summons lias been duly served, the Court nuv 
pioreed ex parte. If the defendant appears but the plaintiff does not 
the (ourt shall dismiss the suit. If a suit is dismissed for default of 
appearance of plaintiff he cannot file a fresh suit on the same cause ot 
action, but he may apply to have the dismissal set aside and on sufficient 
cause being shown the ( ourt may restore the suit to file. No order for 
restoration shall he made unless notice of the application has been served 
on the opposite party. Under the Displaced Persons (Legal Proceedings 
; 'e i,n ! ’ A , r K 'f t, ‘ <1 to „ ( ls l >l;ue< l P'TSons in respect of legal pro- 
. ft , r , , , 7 V ‘ IS1> <lcc ’ 1 , 11> f ,son Im ‘ ans an -V Person who has left Pakistan 
afUr l-d-4 <»n account of civil disturbances, and who subsequently re- 

ex mrU-thim the Y**t" ^ ^ <MaxAt of prance or decreed 
p,lrtt ' th(n > thp ( ourt ma V, on application made to it within 90 days 
from commencement of this Act, set aside the dismissal or ex parte dec.ee 

lormaUv n s hnif!! T'f “ * <li ^ plaml *''*>" a P^on who though' 
n rnullv a usidcnt of India, was in an area now forming part of Paki- 

« urned U, nTli l Ti^- lhc "» ontl “>. f A «li«st, 1947. and has subsequentlv 
h turned to India. (Ion further details also see, Act No. LXVIII of 1950i. 

22. Setting aside ex-parte decree. 

the suit was called on for hearing, the- Court shall set as.de the ex- 1 ! 

iM dnk UP tT SU< j h . t0 ' ms a \'° costs . Payment into Court or otherwise u 
it thinks fit and shall appoint a day for proceeding with the suit 

23. Discovery and Inspection. 

In any suit the plaintiff or defendant by leave of the Court nuv deliver 
into rogatories in writing for the examination of the opposite mrtv 
Interrogatories shall be answered hr TftidivU \ '"- opposite party. 

m ;v „ y MWW, »„~ ; ln in XiffiKK 

.»s-:: ,t °r siV 

. . ... i»"y to pio.ioo-oovii,,-,™.,,,, 
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pleading. Any party may give nutue. by las pleading or otherwise 
in writing that he admits the truth of the whole or part of the case of 
any other partv. Similarly am partv niav call upon the other party to 
admit any document. 

24. Documents. 

Tlie parties 01 then pleadcm shall piodiac. at the lust hearing o| 
the suit, all the documentary evidence in then jHissession 01 jxwer, on 
which they intend to iely, and which has not been already hied in t'ouit. 
These documents should he piodueed along with a list ut piescrihed 
lorm. Xu din unieiit which has not Ih-cii piodueed as stated above 
shall he received at any stage <4 the pi<>, eedmgs unless good cause is 
shown to the s.Uisf.u'tloll of (In < unit to| t ho Iioil-piodlll lion theleot. 

25. Issues. ' 

Issues ause when ,t materia! pi opi i mi it mi ut tact < o law is alfirmetl 
by the one party and denied l>y tin otlui hath sueli material ptopo- 
sition affirmed ami dimed ,ls .doles,ml shal] limn the subject of a dis¬ 
tinct issue. Issues are of two kinds, issues of fact and issues of law. 
The ('outt shall name issues ultei nailing the plaint and vuitten state¬ 
ment and aftei such examination o! ]<.utns as may he neiessaiy. Issues 
shall not he fi.lined if the defendant admits the plaintiffs suit at the 
first h< .mug I'he (dint may fi.ime issues (mm allegations made on 
until h\ paitu s. .illegalmils made m pit admgs m m answers to inteno 
gatories and the lonttnts of doiunnnts piodtned hv oithoi party. Tin- 
Court may amend the msin s at anv time hi tine passing a decree or may 
strike out issues wiongly flamed, 

26. Disposal of suit at the first hearing. 

When- at the hist he,mug of .1 Sint it appeals that tin- patties ate 
not at issue on any question of lav, oi ,,t (,ot. tin- ( unit may at mu r 
pumotun e nidgment. 

27. Summoning of witnesses. 

At anv time aftei the suit is iimniuti d, tin putties may obtain, on 
application to the ( oiiil <u to sin h otln 11 as it appoints in this behalf, 
summonses To peisons whos<* attend,tin, is ie,pined to give cv-ideiu, 
or produce doiium-nts. I'he party applying for a summons must pay 
into Court a sum of money foi flu- travelling and othei expenses of the 
]x*rsoti summoned. 

28. Hearing of the suit. 

The plaintiff has the light to begin his < use. After stating his case 
the plaintiff dull ptoduee his evidence in xuppoit of the issues which he 
is hound to prove I'he other party shall then state his case and produce 
his evidence if any and may then address the Court generally on the 
whole case. The party beginning may then reply generally on the 
whole case. The evidence of witnesses shall he taken orally in open 
Court in the presence and under the personal direction and superin- 
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tendence of the Judge. The evidence of each witness shall be taken down 
m writing, in the language of the Court not ordinarily in the form of 
<|Uestion and answer, hut in that of a narrative, and when completed, 
shall be read over in the presence of the Judge and of the witness, and 
the Judge shall, if necessary, correct the same, and shall sign it. Where 
the evidence is not taken down in writing by the Judge, he shall'make 
a memorandum of the substance ot what each witness deposes, and such 
memorandum shall be written and signed by the Judge and shall form 
part of the record. 1'lie Court may take down any particular question 
and answer or any objection to any question, if there appears to be anv 
special reason for so doing. The Court may record such remarks as it 
thinks material respecting the demeanour of any witness while under 
examination. The Court ma\ put such questions to a witness as the 
Court thinks tit, or inspect any ptoperty or thing concerning which anv 
question may atise. Any Court may at any time for sufficient reasoii 
older that any particulai fact 01 tacts may be proved by affidavits. 

29. Judgment and Decree. 

After the case has been lieaid. the Couit shall pmnotince judgment 
m open Court, either at mire or ,,n Mime future day, ot which due notice 
shall be given to the parties or then pleaders. After the judgment is 
delivered, a decree shall be drawn up in terms of the order m the judg¬ 
ment. The dee lee shall contain the number ol the suit, the names and 
description of patties, and particulars of the claim, and shall specify 
ideally the telle! granted by the judgment. The decree shall also state 
the amount of costs incurred in the suit, and by whom or out of what 
property and in wluit proportions such costs are to be paid. The decree 
shall bear date the day on which the judgment was pronounced and the 
decree shall he signed by the Judge, [f the deuce is foi payment of 
money, the Court may order that the amount decreed shall he paid bv 
instalments. A decree cannot be modified after it is signed by the fudge 
except on an application ol the judgment-debtor and with the consent 
of the decree-holdei. When a -nit is tor recoveimg possession of immo¬ 
vable property and for rent or mesiip prohts, the Com t may puss a decree 

(a) for the possession of the property , 

(l>) tor the rent or mesne profits winch have accrued on the property 
during a period puoi to the institution of the suit ; 

(r) directing an inquiry as to rent or mesne profits fiom the date 
of till' suit until delivety of possession to the decree-holdei or 
the evpu.ition of tt years fiom the date of the deciee. whichever 
event fust occurs. 

I here are vat ions forms tor decrees in administration suits, decree- 
in pre-emption sun-, doctors m suit- tor dissolution of partnerships 
decrees in suits tor accounts, decrees in suits foi partition and decree- 
in which set-otts nto allowed. Certified copies of the judgment and 
decree shall he furnished to parties on application to the Court and at 
their expense, 
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30. Execution of decrees : (darkh&sts). 

All moneys payable under a decree sled I Ik- paid as follows, namely :— 

(ti) into the ( ourt whose duty it is to execute the decree ; or 

(6) out of Court to tlie decnv-holder ; or 

(c) otherwise as the Court directs. 

It is advisable for the judgment-debtor to make payments in Couit 
rather than out of ( ourt, the reason being that if payment made out 
of Court is not duly certified, it shall not he recognised by any Court 
executing tile decree. If howcvei payment is made out of Court, the 
judgment-debtor should unmediatclv take steps to luive the payment 
certified by the Court. 

All proceedings in execution ate to be commenced by an application 
for execution. Every application -1 umid umlaiii the particulars set 
forth in Ordei 111, Rules 11 (2) to 14, of the C.I’.C. In ease of attachment 
of movables, the application should he accompanied hy an inventory ol 
inovahli s sought to he attached. 'In < ase ol attachment of immovable 
pro]>ertv, the application should lie acioinpanicd bv an extract fiom 
Record of Rights or 1‘ropeity Register. 

It the application complies with the ic<|uuemcnts ol Rules It Cl) 
to 14 of Older 21 of the I 1 ‘ < ’ , 11 1 <- ( omt will duett execution to issue. 
If it does not. the t on 1 1 may it |r< t it oj may lnpnie it to be amended, 
ll the application is rejet tetl, the d> ■ i ee liohlei may present allot In i 
application projieily fr.mietl. The application fm execution is to be 
made bv the th ciee-holdei. II tlie dts rt e i- ti.m-tet red by the deeree- 
lloldt'I . the tl.msleiee m.iv apply lot t volition. II the decree has bet II 
passed jointly in far out til two m nnne prisons, then any one of smli 
jx isons m.iv apply fin exit niton. It the dei tee holder is dead, Ins 
legal rt jiresentatixe mar apply Im ixniition. 

[l applu alum loi fv-uitinii i- m.nle moie than 2 years after the 
date ol tiic th t iee, oi win re eX'tutloli is applied fin against a legal ic~ 
prisentatixe of tin- judgment dehtoi. the I tunt shall issue a notice to the 
jx’ison against w lioin exe* ution is ,tj>j>!i< d lot 11 ijuning him to show cause 
why the tlerree should not be ext-t in>■< 1 against him. A money-dei lee 
may lx- executed bv the detention ot the judgment-debtor in a civil 
prison oi bv attachment and sale of his j>i ojwi t\ . oi hy both. As for 
the mode 'if ( \t tilling a 'lit ice fin -jus itn movable property, decree fin 
spet l tir jx ifoiinaiKe. dts ice fin $i-titutioii <>t tonjugal rights, dettee 
for an mjunt turn and a d< < t< e fin t \t t utioii ol a dm iniient refei to Rules 
21 to 24 of Order 21 of the ( I’.t . Win re a tlctite is for delivery of any 
immovable juojm tv, possr-sn>n 11 1 <■: < t>1 -ball be delivered to the pat tv 
to whom it has been atljutlgetl, and if ivoe—ary, by icinoving any person 
bound by the decree who n-fuscs to y.uate it. (11.21, R..25.), 

If an ajiplication is for exetution ot a tletree for payment of money 
by arrest and detention of a judgim nt-drbtoi in the civil prison, the 
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< ourt shall issut' a notice calling upon the j.d. to show cause why he 
should not be committed to the civil prison. But the notice shall be 
dispensed with if the Court is satisfied that the j.d. is likely to abscond. 
It the j.d. docs not put in his appearance inspite of the notice, the Court 
.-.hall issue a warrant for Ins arrest. (For further details see Rules 37-40 

of 0.21). 

The provisions in respect ot attachment of movable property air 
contained in Rules 43-53 of Older 21, C.P.C. 

Where property is imnunable, the attachment shall be made by an 
older prohibiting the j.d. front tiansferring or charging the piopeity in 
,my way, and all poisons fiont taking any benefit from such transfer¬ 
or charge. The ouler shall be proclaimed at some place on or adjacent 
to such propelty by beat of drum or other customary mode, and a copy 
ol the order shall be affixed on a conspicuous part of the property and 
then upon a conspicuous par t of the Court-house and also, where the pro¬ 
perty is land paying revenue to Government, in the office of the Collector 
ot the district in which the land is situate. Where such attachment is 
made, any private transfer of the property attached, is void as against 
all (laims eniorceable undei the attachment. (0.21. Rule 54 read with 
Sec. 04. C.l’.C.). The provisions for investigation ot claims to attached 
property and objections to attachment are contained m Rules 58-63. 
of 0.21, C.P.C. After the attachment is made as above under 0 21, R. 54, 
the Court shall order the sale ot the piopeity under 0.21, R 04. At the 
same time the Court shall cause a proclamation of the intended sale to 
be made in the language of the Cuiut. Such proclamation shall be drawn 
up after notice to the decree-holder and the judgment-debtor and shall 
state the time and place of sale and state the particulars mentioned in 
0.21, R. 00 (2) (ti)-(c). No decree-holder shall bid for purchase of the 
propeity without the express permission of the (.'outt. Special piovisions 
are laid down for sale of movable propei ty in 0 21, Rules 7-1-81. Special 
piovisions are laid down tor sale ot immovable propei ty in 0.21, Rules 
82-90. Application to set aside the sale on ground of fraud or inegulanty 
mav lie made under 0.21, R. 90. The purchaser may apply to the ('ourt 
to set. aside the sale on the ground that the j.d. had no saleable interest 
in the property sold. (0.21. R.91) Alter the sale is completed, the 
Court shall confirm the sale under 0.21, R.92, and thereupon the sale 
shall become absolute. Where sale of immovable property is set aside 
under R.92, the purchaser shall be entitled to an order ior repayment 
ot his purchase-money. If the sale is made absolute, the ( ourt shall 
grant a sale-certificate to tlu' purchaser under 0.21, R. 94. The provi¬ 
sions in respect ol delivery of possession to the decree-holder or purchaser- 
are contained in 0 21, Rules 97-103 C.P.C. All questions arising between 
parties to the suit in which the dectee was passed and relating to execu¬ 
tion, discharge or satisfaction ot the decree, shall be determined by the 
Court executing the decree and not by a separate suit, as laid down in 
Nv. 47 of the C.P.C. 
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31. Death, marriage and insolvency of parties. 

1 he death of a pluintitf or defendant sh.Ul not cause the >mt to abate 
it the right to sue survives. Wlieie there are more plaintiffs or defen¬ 
dants than one, and any of them dies, and where the right to sue survives 
t<* the surviving plaintiff or against the surviving defendant alone, the 
( ourt shall cause an entry to that effect to he made on record and the 
suit shall proceed at the instance ot siuuvmg plaintiff 01 against sur¬ 
viving defendant. I! the right to sue does not survive to surviving 
plaintiff alone, then the (omt on an application made in that behalf, 
shall cause the legal iepiesent.it ivc of the deceased plaint iff to be made 
a jiartv to the suit, 'similarly it the light to sue does not survive against 
the surviving defendant alone, then the t'omt, on an application nude 
m that behalf, shall cause the legal rcpicsentative ol the deceased delen 
riant to be marie a patty to the suit, If in citliei case no application is 
made to bring the legal lepiesentutive on iceoid within (HI days, the suit 
will abate. The num.ige ot a ti-male plaiutitl oi defendant shall not 
i a use the suit to abate On the insolvent y of a plamtitt in any suit 
w hu ll the assigm e or n-eeiver might maintain lot benefit ol Ins i reditors. 
the assignee or leeeivei shall he bnmglit on ns old. unless siieli assignee 
ol us elver declines to lontllllie the suit m which < ,lse the slut Will be 
dismissed. When- a suit abate- no tush suit shall lie Inougld on the 
same cause of action Hut the legal tepiesentative m i\ apply tm an 
older ti> set aside the abatement <n dismissal 

32. Withdrawal of suits. 

The plaintiff may withdiaw his suit m alumlon his > l.mn or pail 
thereof at any time altri suit i- itli < 1 1) (he plaintiff hods that he lias 
a good chain.o of sueeieding on mnits hut that his suit must fall b\ 
le.tson of sollte foimal defeit. then he III IV apply to the ( omt fill leave 
to withdiaw the suit with libeit\ to nistituti a liesli suit in icspecf of the 
-libje< t-nutter tluueof and sir h I tve mi iv 1 ><• granted upon -m li teinis 
is to costs as the < omt thinks III I tut tin sn olid suit must he ill time. 

33. Compromise of suits. 

It is ojvn to tin- parlie- in - -nil m adpisl m i oiupiomise a suit. 
On tin prodmlion <>! a setthunnt nr i oinpioiiiise m ,id|Ustmeiil tin 
i outt shall rerun! it ami shall pass a dcore m teiiris theieol so fat as 
it lelatis to the suit and ]>i<>\i<!*•< 1 it is lawful. If am paitv to the 

suit is a minor, the suit < amiot 1« < ompiomis<-d without the leave of 
lie ('ourt. Such leave may l» o fused if the ( mut i' ol opinion that 
the compioiniso is not for hem lit o| tlm minor 

34. Suits against Government. 

No suit against (iovernnu nl oj against a publn olln.ei m le-jnst of 
any art purporting to be done 1 >\ 'U< li public officer in Ins offn nil rapacity, 
shall he instituted until the expuation of 2 months after notice in writing 
has |Mien delivered to the said Government or offirei. 
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35. Suits in particular cases. 

The Code of Civil Procedure lays down special provisions for parti¬ 
cular cases. The types of cases and the provisions in the Code relating 
to them have been given below:— 

Type of suit. Provision in the Code. 

(a) Suit by or against Crown or Public officers Ss. 79-82 and Order 27. 
in their official capacity. 

(Note :—By Act No. VI of 1948, Sec. 80 of the Code 
has been amended and amended section lays 
down that before filing suit against a railway 
notice must be given to the General Manager 
of that railway before filing a suit). 

(b) Suits by aliens and by or against foreign Ss. 814-87. 
rulers and rulers of Indian States. (New pro¬ 
visions have been added in respect of these 

types of suits by Act No. IT of 1951). 

(c) Interpleader suits. Sec. 88 and Order 85 

(d) Special case. 8.90 and Order 38. 

(e) Suits relating to Public matteis, as tor example Ss. 91-93. 
public nuisance, public, cbaiities, etc. 

(/) Suits by or against military or naval men Order 28. 

or aiimen. 

(ft) Suits by or against evaporations. Order 29. 

(/() Suits by or against firms and persons cartying Order 30. 

on business in names other than their own. 

(i) Suits by oi against trustees, executors and Order 31. 
administrators 

O') Suits by oi against Illinois or person-, ot an- Order 32. 

sound mind. 

(k) Suits by paupeis. Order 33. 

(/) Suits relating to inoitgages ol immovable Order 34. 

property. 

(lit) Summary suits m lespect ol negotiable in- Order 37. 

struments. 

(») Suits against Kttlets ot lotmer Indian States. Sec. 87B. (Act. No. 

II of 1951). 

Note -The lollowitig points may lie noted m this connection:—— 

(1) Before filing a suit against a public officer notice must be given 
as required by law. (See. 89). 

(2) Alien enemies ran tile suits m Indian Courts only with the 
permission of the Central Government (Six'. 83). 

(3) A torcign state may sue in any Indian Court provided that 
such state has been recognised by the Central Government. 
(See. 84.) 
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(4) No suit can be hied against a Prince or Chief without the consent 
of the Central Government. (Sec. 86C 

(5) No suit can be filed in respect of a public nuisance without the 
consent in writing of the Advocate-General. (Sec. 91). 

(6) No suit can be filet! in respect of a public trust without the 
consent of the Advocate-General. (Sty. 92). 

(7) In mortgage suits, either for redemption or for sale, there shall 
be first a preliminary decree and subsetuientlv a final decree. 
(Order 34.) 

36. Arrest before judgment. 

If the Court is satisfied by affidavit or otherwise that the defendant, 
with intent to delay the plaintiff or to obstruct oi delay the execution 
of any decree that may lie passed against him,. 

(a) has absconded or left the local limits ot the jurisdiction of the 
Court, or is about to abscond or leave the loeal limits of the 
jurisdiction of the Couit. or has disposed of oi removed fiom 
the local limits of the juusdietion ol tin- ( omt his property or 
any parr theteof, or 

(b) that the defendant is about to leave India under ciicumst.uiees 
affording reasonable possibility ili.it the plaintiff will be 
obstructed or delayed in execution ot an',' de< tee that mav be 
passed against the defendant in the suit, 

the Court may issue a warrant of arrest against the defendant and mav 
have him brought before the Court to show cause why lie should not 
furnish security lor his appeal .nice. 

37. Attachment before judgment. 

If at anv stage of the suit, the Com i is satisfied by affidavit oi 
otherwise, that the defendant with intent to obstruct or delay the exei u 
tion of any decree that mav he passed against him,-— 

(a) is about to dispose of the whole or p.ut of his pro]x*rty, m 

(A) is about to remove the whole or p.ut of his projiertv from the 
local limits of the juusdietion of the Couit, 
tiie Court may direct the defendant either to furnish security or to appo.ii 
and show cause why lie should not furnish security. The Court mat¬ 
in such order direct the conditional attachment of tin whole or any pm ■ 
tion of the propcity of the defendant. 

38. Temporary Injunction*. 

Where in any suit it is pioved by affidavit <>r otherwise— 

(а) that any property in dispute in a suit is in danger of being 
wasted, damaged or alienated by any party to the suit, or 
wrongfully sold in execution of a decree, or 

(б) that the defendant threatens, or intends, to remove or dispose 
of his property with a view to defraud his creditors, 

the Court may by order grant a temporary injunction to restrain such 
act, or make such order for the purpose of staying and preventing the 
17 
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wasting, damaging, alienation, sale, removal or disposition Of the pro¬ 
perty as the Court thinks fit, until the disposal of the suit or until further 
orders. The Court may issue a notice to show cause to the defendant 
instead of issuing a temporary injunction itself. Any temporary in¬ 
junction may be discharged or varied, on application made to the Court 
by any party dissatisfied with such order. 

39, Appointment of Receivers. 

Where it appears to the Court to be just and convenient, the Court 
may by order— 

(a) appoint a receiver of any property, whether before or after 

decree; 

(b) remove any person from the possession or custody of the pro¬ 
perty ; 

(c) commit the same to the possession, custody or management 
of the receiver ; and 

(<l) confer upon the receiver all necessary powers. 

Hut this shall not authorise the Court to remove from the possession 
or custody of property any person whom any party to the suit has not 
a present right so to remove, fhe Court may by general or special ordei 
fix the amount to be paid as remuneration for the services of the receiver. 

40. Appeals. 

Save where otherwise expressly provided in the body of the Code 
or by any other law for the time being in force, an appeal shall lie 
bom every decree passed by any Court exercising original jurisdiction 
to the court authorised to hear appeals from the decisions of such Court. 
An appeal may lie even from an ex parte decree, but no appeal shall 
he from a consent decree. When an appeal is heard by a bench of two 
or more Judges, the appeal shall be decided in accordance with the 
opinion of such Judges or of the majority of such Judges. Every appeal 
sha.ll be preferred in the form of a memorandum signed by the appellant 
or his pleader and presented to the Court or to such officer as it appoints 
in this behalf. I he memorandum shall be accompanied by a copy of 
tlie decree appealed from and of the judgment on which it is founded. 
lc memorandum shall set forth, concisely and under distinct heads, 
it grounds of objection to the decree appealed from without any argu- 
ment or narrative ; and such grounds shall lie numbered consecutivelv 
I he appellant must be caieful to sec that even' ground of objection is 
set forth in the memorandum ; for if any groundis omitted, the appellant 
cannot urge or be heard in support of it except by leave of the Court 
and such leave is not granted as a matter of course. Where the memo¬ 
randum of appeal is not drawn up in the manner prescribed it may be 
rejected or be returned to the appellant for the purpose of being 
amended within a tune to be fixed by the Court. Where the Court rejects 
any memorandum, it shall record the reasons for such rejection. Where 
an application is made for a stay of execution of an appealable decree 
before the e.xpiration of the time allowed for appealing therefrom, the 
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Court which passed the decree may on sufficient cause being shown order 
the execution to be stayed. Thus it is open to the party to apply to the 
trial Court for stay of execution of its own decree. Alternately the 
]>erson against whom a decree is passed may apply to the appellate 
* ourt for stay of execution of the decree of the lower Court. The pro¬ 
cedure on admission of appeal is laid down in Order 41, Rules 9-15 of 
the C. P. Code. On the day fixed for hearing the appellant shall be 
heard in support of the appeal. Thereafter tire Court shall hear the 
respondent and subsequently the appellant shall give Iris reply. The 
Court has power to dismiss an appeal if the appellant does not appear 
when the appeal is called on for hearing. Similarly where the appellant 
appears but the respondent dot's not appear, the appeal shall be heard 
c.v parte. The provisions as to cross-objection* are stated in Order 41, 
Rule 22 of the (’. I*. Code. In some cases the appellate Court may by 
older remand the case, and may further direct what issue or issues shall 
be tried in the ease so lemanded. In eeit.mi eases, the appellate Court 
may even allow additional evidence <u document to be brought on record, 
lire appellate Court, after hearing the ]).itties or their pleaders and 
inferring to any part of the proceedings, shall pionounce judgment in 
open Court, either at once <u on some future date of which notice shall 
lie given to the patties oi their pleaders While the judgment ot the 
tiial Court deals with issues, the judgment of the appellate Court shall 
deal with jroints for determination. The appellate Couit shall have power 
to jiass any decree and make any ordei which ought to have been passed 
' i>v the trial Court. The provisions as to dixiees m .qijieals are contained 
in Order 41 , Rules 95 to 97, of the C.P. ('ode. The same piovisions which 
arc described above in inspect of ajipeals bout oiiginal dcnecs also apply 
m case of apjv.ik from jjipellate denees. Whereas most of the original 
decrees, are apjic.dable. all orders of the dial Couit ate not ujipealable. 
The only ordeis fioin which an appeal shall lie ,ue staled in Order 49, 
Rule 1 of the C.I’. Code. The piovisions m lesjxct of pauper appeals 
,ue contained in Older 44 and tin* piovisions in respect of appeals to the 
|’i ivy Conned are contained in Older 45 ol the ( I’. ( ode. Rut at present 
an appeal shall lie not to the 1’iivv Council but to the Supreme Court. 
The provisions m tesjvct of reference to the High ('mitt ate contained 
m Order 4(1 of the C, P. Code. 

■11. Review. 

Any pet son eonsideiing himself aggrieved— 

(„\ by a decree oi order from which an appeal is allowed, but 
from which no appeal has been preferred. 

(b) by a decree or oidei from winch no appeal is allowed, or 

(c) by a decision on a reference from a Court of Small Causes, 

.md who, from the discovery of new and important matter or evidence 
uhicli, after the exercise of due dcligence was not within Ins knowledge 
or could not be produced by him at the time when the decree was passed 
,, r or der made, or on account of some mistake or error apparent on the 
face of the record, or for anv other reason, desires to obtain a review of 
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the decree passed or order made against him, may apply for a review 
of judgment to the Court which passed the decree or made the order. 
All the provisions in respect of a review of judgment are contained in 
Order 47 of the C. J\ Code. 

42. Revision. 

The High Court may call for the record of any case which has been 
decided by any Court subordinate to such High Court and in which no 
appeal lies thereto, and if such subordinate Court appears— 

(a) to have exercised a jurisdiction not vested in it by law, or 

(b) to have failed to exercise a jurisdiction so vested, or 

(c) to have acted in the exercise of its jurisdiction illegally or with 
material irregularity, 

the High Court may make such order in the case as it thinks fit. 

43. Transfer of suits. 

On the application of any of the parties and after notice to the 
parties and after hearing them, the High Court or the District Court 
may, at any stage withdraw any suit, appeal or other proceeding pending 
in any Court subordinate to it, and 

(t) try or dispose of the same ; or 

(it) transfer the same for trial or disposal to any Court subordinate 
to it and competent to try or dispose of the same ; or 
(Hi) retransfer the same for trial or disposal to the Couit from which 
it was withdrawn. 

44. Power to order discovery. 

The Couit may, at any time, either of its own motion or on the 
application of any party—- 

(a) make such orders as may be necessary or reasonable in all 
matters relating to the delivery and answering of interrogu 
tories, the admission of documents and facts, and the discoveiv, 
inspection, production, impounding, and return of documents 
or other material objects producible as evidence ; 

(b) issue summonses to persons whose attendance is required oitln r 
to give evidence or to produce documents or such other objects 
as aforesaid; 

(c) order any fact to he proved by affidavit. 

45. Interest and Costs. 

The Court may in ease of a money decree, order interest at such iate 
as the Court deems reasonable to be paid on the principal from the date 
of the suit to the date of the decree and from the date of decree to the 
date of payment. Where the decree is silent with respect to running 
interest from the date of the decree to the date of payment, the Court 
shall be deemed to have refused such interest, and a separate suit therefor 
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shall not lie. The costs of any suit shall bo in the discretion of the 
Court, and the Court shall have full power to determine by whom or 
out of what property and to what extent such costs are to be paid. Wltere 
the Court directs that any costs, shall not follow the event, the Court 
shall state its reasons in writing. If in any suit or other proceeding any 
party objects to the claim or defence on the ground that the claim or 
defence is false or vexatious to the knowledge of the party by whom it 
lias been put forward, and if thereafter, as against the objector, such 
claim or defence is disallowed, abandoned or withdrawn in whole or in 
part, the Court, if the objection has been taken at the cailiest opportunity 
and if it is satisfied of the justice thereof, may, after recording its 
reasons for holding such claim or defence to be false or vexatious, make 
an order for the payment to the objector, bv the party by whom such 
claim or defence has been put forward, of costs by way of compensation, 

46. Questions to be determined by a Court executing a decree. 

All questions arising between the putties to the suit ill which 
the decree was passed, or their representatives, and relating to the 
execution, discharge or satisfaction of the divrce, shall lie determined 
by the Court executing the decree and not by a separate suit, For the 
purposes of tins provision, a plaintiff whose suit lias been dismissed and 
the defendant against whom a suit has been dismissed, are parties to the 
suit. 

47. Limit of time for execution. 

Where an application to execute a decree not being a decree granting 
an injunction has been made, no order for the execution of ihe same decree 
-hall be made upon anv fi'sh application presented after the expiration 
of 12 years from— 

(,i) the date of the donee sought to be executed, or 

0>) where the dixn e or any subsequent older directs any payment 
of money or the delivery of any properly to be made at a Certain 
date or at recurring periods, the date of the default in making 
the payment or delivery m respect of which the applicant seeks 
to execute the decree. 

48. Transferees and legal representatives. 

Every transferee of a decree shall hold tin* sanv* subject to the 
equities (if any) which the judgment-debtor might have enforced against 
the original decree-holder. Where a judgment-debtor dies before the 
decree has been.fully satisfied, the decree-holder may apply to the Court 
wliich passed it to ‘execute the same against the legal representatives 
of the deceased. 

49. What property is liable to attachment? 

Lands, houses, or other buildings, goods, money, bank-notes, cheques, 
bills of exchange, hundis, promissory notes, Government securities, 
Ixmds, debts, shares in a corporation and all other saleable property,; 
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moveable or immoveable of the judgment-debtor is liable to attachment 
and sale in execution of a decree. The following particulars shall not 
be liable to attachment or sale:— 

(a) necessary wearing-apparel, cooking vessels, beds and bedding 
of the judgment-debtor, his wife and children, and such personal 
ornaments as, in accordance with religious usage, cannot be 
parted with by any woman ; 

(b) tools of artizans, and where the judgment-debtor is an agricul¬ 
turist, his implements of husbandry and such cattle and seed- 
grain as may Ire necessary to enable him to earn his livelihood 
as such: 

(c) houses and other buildings belonging to an agriculturist and 
occupied by him ; 

S books of account; 

a mere right to sue for damages ; 

(/) any right of personal service; 

(g) stipends and gratuities allowed to Government pensioners; 

(h) wages of labourers and domestic servants ; 

(i) salary to the extent of the first hundred rupees and one-halt 
the remainder of such salary; the salary of any public officer 
or servant of a railway company or local authority to the extent 
of the first hundred rupees and one-half the remainder of such 
salary ; 

(j) pay and allowances of persons serving in the army or the navv. 

(k) compulsory contributions to any Provident Fund; 

(, l) any allowance of a public officer which is exempted by Govern¬ 
ment ; 

(m) an expectancy of succession by survivorship or other meioly 
contingent or possible right or interest; 

(«) a right to future maintenance ; 

(o) .any allowance declared by any Indian law to be exempt from 
liability to attachment or sale in execution of a decree ; and 
(/>) where the judgment-debtor is a person liable for the payment 
of land revenue, any moveable property which, under any law 
for the time being applicable to him, is exempt ftom sale for 
the recovery of an arear of such revenue. 

50. Transfer pending attachment. 

Where an attachment has been made, any private transfer or delivery 
of the property attached or of any interest therein and any payment 
to the judgment-debtor of any debt, dividend or other moneys contrary 
to such attachment, shall he void as against all claims enforceable under 
the attachment. 

51. Transfer of execution proceedings to Collectors. 

The Provincial Government may declare that in any local area the 
execution of decrees in cases in which a Court has ordered any immoveable 
property to be sold, or the execution of any particular kind of such decrees. 
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52. Rateable Distribution. 

Where assets are held by a Court and more ]vis, m s than one have 
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53. Restitution. 

Where and m so far as a deeiee is varied or leversed, the ('ourt of 
irst instance shall, on the application of any party entitled to any benefit 
J y wav of restitution oi othmvise, cause such institution to he made as 
will, .so far as may be, place the parlies in the position which they would 
ha\e occupied but for such decree oi such part thereof as has been varied 
.or reversed. No suit shall bo instituted for the pm pose of obtaining any 
restitution oi other relief which could be obtained by an application as 
mentioned above. 


54. Inherent powers of Court. 

Nothing in the Code of Civil IWcduir shall he deemed to limit 
or otherwise affect the inherent powei of (he Court to make such orders 
.is may be necessary for the ends of justice or to prevent abuse of the 
process of the ( ourt. Hut the ( ourt lias no inherent power to do that 
which is expressly piohibited by the (.ode, I he Court may at any time, 
and on such terms as to costs or otheiwiso as it may think lit, amend any 
defect or error in any proccding m a suit; and all necessary amend* 
ments shall Ik made for the purpose of determining tin ienl <|m*stion or 
issue raised by or depending on such pun eedmg. 



PART IV 

CHAPTER LXI 

LAW OF EVIDENCE 


1. Law applicable. 

The law applicable in respect of evidence is contained in the Indian 
Evidence Act. 

2. Extent. 

The Indian Evidence Act extends to the whole of India, and applies 
to all judicial proceedings in or before any Court, including Courts- 
martial. 

3. What is Evidence ? 

Evidence means and includes— 

(a) all statements which the Couit permits oi requires to be made 
before it by witnesses, in relation to matters of fact under 
inquiry; 

such statements are called oral evidence ; 

{b) all documents produced for the inspection of the Court; such 
documents are called documentary evidence. 

4. Facts. 

(<0 A fact is said to be proved when the Court either believes it 
to exist, or considers its existence so probable that a prudent 
man ought to act upon the supposition that it exists. 

(/») A fact is said to be disproved when the Court either believes 
that it does not exist, or considers its non-existence so probable 
that a prudent man ought to act upon the supposition that 
it does not exist. 

(c) A fact is said not to be proved when it is neither proved nor 
disproved. 

5. Relevant facts. 

Evidence may be given in any suit or ptoceeding of relevant facts, 
facts which, though not in issue, are so connected with a fact in issue 
as to form part of the same transaction, arc relevant. Facts which are 
the cause or effect of relevant facts or facts in issue, are relevant. Any 
fact is relevant which show's or constitutes a motive or preparation for 
any fact in issue or relevant fact. The conduct of any party to a suit 
or accused is relevant, if such conduct influences or is influenced by any 
fact in issue or relevant fact, whether it w T as previous or subsequent 
thereto. Facts which support or rebut an inference suggested by a fact 
in issue are relevant in so far as they are necessary' for that purpose. 
Facts which establish the identity of anything or person or fix the time 
or place at which any fact in issue happened, are equally relevant. Facts 
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not otherwise relevant are relevant if they are inconsistent with any 
lact in issue or relevant fact. Where a right or custom is in dispute 
particular instances in which the right or custom was claimed, asserted 
or departed from, are relevant. Facts showing the existence of any 
state of mind or body are relevant, when the existence of any such state 
of mind or body is in issue or relevant. If theie is a question whether 
an act was accidental or intentional, the fact that such act formed jut l 
oi a series of similar occurrences is relevant. If there is a question 
whether a particular act was done, the existence of any course of business 
according to which it naturally would hare been done, is a relevant fact 

6. Admissions. 

An admission is a statement, oral or documentary, which suggest 
.m inference as to anv fact in issue or relex.uit fact and which is made 
Iiv a party to the ptocceding or by his agent. Statements made by 
persons to whom a party to the suit lias expressly referred for informa¬ 
tion in reference to a matter in disjmte are admissions. Admissions are 
relevant and may he proved as against the person who makes them or 
his representative in interest: but they cannot he proved by or on hehall 
of the person who makes them or by his lejriesenlative in interest, 
except in certain cases. Oral admissions us to contents of a document 
,110 not relevant, unless tire party proposing to prove them shows that 
he is entitled to gi\e secondary evidence. In civil cases no admission 
is relevant if it is made on an express rendition that evidence of it is 
not to be given. No confession nude to a I’olicc-olhccr shall he proved 
is against a person accused of any oiteme. No confession made bv 
my jx;rson whilst hr- rs in the custody <d a Polire-oflii ei, unless it be 
made in the immediate presence of a Magistrate, shall he proved as against 
such person. If anv fact is disrovered from information supplied by 
air accused, such information as related to the fart drscowred therein 
may be proved as against the accused. A < onfession nude by an accused 
is irrelevant in a criminal piourding if its making appears to the four I 
to have been caused bv any inducement, threat or promise proceeding 
‘loin a person in authority. Hut (he confession so made is relevant, if 
„ is made after the impression caused by such inducement, threat m 
promise, lias been fully removed. If sur It a confession is otherwise 
relevant, it does not become irrelevant merely because it was made under 
a promise of secrecy or in consequence of a deception practised on the 
accused for the purpose ot obtaining it, or when he was drunk. When 
more persons than one -ire being tried jointly for the same offence, and 
a confession made by one of such persons affecting himself and otheis 
i- proved the Court muv take into consideration su< li confession as against 
-rich other persons as well as against the prison who makes such con¬ 
fession. Admissions au- not conclusive proof of the matters admitted, 
but they may operate as estoppels, 

?. Statements by dead persons. 

Statements, written or verbal, of relevant facts made by a person 
„ l,o is dead, or who cannot Ik- found, or who has become inr a tv.Ki„ -f 
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giving evidence, or whose attendance cannot be procured without an 
.imount of delay or expense which appears to the Court unreasonable, 
are themselves relevant facts in the following cases:— 

(1) When the statement is made by a person as to the cause of 
his death. 

(2) When the statement was made by such person in the ordinary 
course of business, and in particular when it consists of any 
entry or memorandum made by him in books kept in the or¬ 
dinary course of business or in the discharge of professional 
duty ; or of an acknowledgment written or signed by him of 
the receipt of money, goods, securities or property of any kind 
or of a document used in commerce written or signed by him, 
or of the date of a letter or other document usually dated, 
written or signed by him. 

(,'t) When the statement is against the pecuniary interest of the 
person making it. 

(4) When the statement gives the opinion of any such person, as 
to the existence of any public right or custom. 

(5) When the statement i elates to the existence of any relation¬ 
ship and when the statement was made before the question 
in dispute was raised. 

(6) When the statement relates to the existence of any relationship 
between persons deceased, and is made in any will or deed 
relating to the affairs of the family to which any such deceased 
person belonged. 

(7) When the statement is contained in any deed, will or other 
document which relates to any transaction by which a right 
or custom was created or denied. 

( 8 ) When the statement was made by a number of persons, and 
expressed feelings or impressions on their part relevant to the 
matter in question. 

8. Evidence given in previous proceedings. 

Evidence given by a witness in a judicial proceeding is relevant for 
the purpose of proving in a subsequent judicial proceeding, or in a later 
stage of the same proceeding, the truth of the facts which he states, when 
the witness is dead or cannot be found, or is incapable of giving evidence, 
or if his presence cannot be obtained without an amount of delay or 
expense which the Court considers unreasonable; provided that the 
proceeding was between the same parties and that the adverse party 
in the first proceeding had the opportunity to cross-examine and provided 
that the questions in issue were substantially the same in botli the 
proceedings. 

9. Statements made under special circumstances. 

Entries in books of account, regularly kept in the course of business 
are relevant whenever they refer to a matter into which the Court has 
to inquire. An entry in any public book or register stating a fact in issue 
is itself a relevant fact. Statements of facts in issue made in published 
maps or charts arc themselves relevant facts. When the Court has to 
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form an opinion as to the existence of ;uiy fact of a public nature, ,ui\ 
statement of it, made in a recital contained in any Act of Parliament i- 
a relevant fact. When the Court has to form an opinion as to the law 
of any country, any statement of such law contained in a hook purporting 
to be published under the authority of the Government of such counti\ 
is relevant. 

10. Judgments when relevant. 

The existence of. any judgment, order or decree which h\* law prevent- 
any Court from taking cognizance ut a sui ot holding a trial, is a relevant 
fact when the question is whether such Court ought to take cognizance 
of such suit or to hold such trial. A final pidgment, order or decree of .1 
competent Court, in the exercise of probate, nutiimonial, admiralty. 
or insolvency jurisdiction, which confers upm or takes away from am 
person any legal character, is lelewmt when the existence of such legal 
character is relevant. Judgments, ordeis or decrees other than thosi 
mentioned above are relevant it they relate to matters of a public natui< 
relevant to the inquiry'. Judgments, ordeis 01 decrees, other than those 
mentioned above are inelevant, unless the. existence of such judgment, 
order or decree is a fact in issue. Any party to a suit may show that 
any judgment, order or decree which is lelevant and which has been 
proved by the adverse paity, was delivered by a Coiut not competent 
to deliver it, or was obtained by baud or collusion. 

11. Opinions of third persons when relevant. 

When the Couit lias to (01m an opinion njxm a jioint of foreign law. 
or of science or ait, or as to the identity of handwiiting the opinion- 
upon that point of persons skilled in such foreign law, science, etc,, :u< 
relevant facts, and such jrersoiis an- known as experts, facts, not 
otherwise relevant, are relevant if they support or an* inconsistent with 
the opinions of cxpeits, when such opinions are relevant. If the Couit 
lias to form an opinion as to the pcison by whom a document was written 
or signed, the opinion of a peison acquainted with the handwiiting nl 
such person is a lelevant fact. Hie opinion of a person in respect ol 
a general custom is relevant it the custom itself is in dispute. When the 
Court has to form an opinion as to the meaning of wolds or terms user) 
in particular districts, or by particular (lasses of people, (lie opinions 
of jiersons having special means of knowledge thereon are relevant facts. 
Whenever the opinion of any living person is relevant, the grounds on 
which such opinion is based are also relevant. 

12. Character when relevant. 

In civil cast's the fact that the. character ot any person concerned is 
such as to render probable or improbable any conduct imputed to him 
is irrelevant except in so far as such character appears from facts other¬ 
wise relevant. In criminal proceedings the fact that the person accused 
is of a good character is relevant. In criminal proceedings the fact that 
the accused has a bad character is irrelevant, unless evidence has been 
given that he has a good character, in which case it becomes relevant. 
I 11 civil cases the fact that the character of any person is such as to affect 
the amount of damages w r hich he ought to receive, is relevant. 
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13. Facts which need not be proved. 

No fact of which the Court will take judicial notice need be proved. 
No fact need be proved in any proceeding which the parties thereto agree 
10 admit at the hearing, or which by any rule of pleading they are 
deemed to have admitted by their pleadings, provided that the Court 
may, in its discretion, require the facts admitted to be proved otherwise 
than by such admissions. 

14. Oral Evidence. 

All facts, except tin 1 contents of documents, may be proved by oral 
evidence. But oral evidence must in all cases be direct that is to say 
it it refers to a fact which could be seen or heard, it must be the evidence 
of a witness who saw it or heard it. 

15. Documentary Evidence. 

The contents of documents may be proved either by primary or by 
secondary evidence. Primary evidence means the document itself 
produced for the inspection of the Court, Secondary evidence means 
and includes:— 

( i) certified copies , 

(ii) copies made from tlm original by mechanical processes ; 

{Hi) copies made from or compared with the original; 

(iv) counterparts of documents as against tiro parties who did not 
execute them ; 

(v) oral accounts of the contents of a document given by some 
person who has himself seen it. 

Secondary evidence may be given of the contents of the document 
only in the following cases:— 

(a) when the original is shown or appears to be in the possession 
or power of the peison against whom the document is sought 
to be proved and when, after legal notice, such person does 
not produce it; 

(b) when the existence or contents of the oiiginal has been proved 
to be admitted in wiiting by the person against whom it is 
proved; 

(c) when the original has been lost or destroyed; 

(d) when the original is of such a nature as not to be easily moveable; 

(e) when the original is a public document; 

(/) when the original is a document of which a certified copy is 
permitted to be given in evidence ; 

(g) when the originals consist of numerous accounts or other docu¬ 
ments which cannot conveniently be examined in Court, and 
the fact to be proved is the general result of the whole collection. 
Note :—Secondary evidence of the contents of a document referred to 
in clause (a) above, shall not be given unless the party proposing 
to give such secondary evidence has previously given to the 
party in whose possession or power the document is, such notice 
to produce it as is prescribed by law. 
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If a document is alleged to be signed or to have been written bv 
any person, the signature or the hand-writing of so much of the document 
as is adlegeri to be m that person’s handwriting nmft be proved to be 
m his handwriting. If a document is required to be attested, it shall 
not be used as evidence until one attesting witness at least has been 
called for the purpose of proving its execution. But it shall not lv 
necessary to call an attesting witness in proof of the execution of anv 
document other than a will, winch has been duly registered under the 
Indian Registration Act, unless its execution is specifically denied bv 
the person by whom it purports to have been executed.' If no such 
attesting witness can be found, it must lx; proved that the attestation 
of one attesting witness at least is in his handwriting, and that the sig 
nature of the person executing the document is in the handwriting 
of that person. The admission of a party to an attested document m 
its execution by himself shall be sufficient pi oof of its execution as 
against him. 

If an attesting witness does not remeinbi i the execution of the docu 
meat, its execution niav lie proved bv other evidence. An attested 
document not requited to he attested may be pioved as if it was un 
attested. 

16. Public Documents. 

Documents forming the acts or n cools m ,uts of the sovereign 
authority or of official Ixidies and tnbmuN, and ol public officers, and 
public records of private documents ,ue known .is "public documents 
All other dik’uinonts are private. It is open to any member of the publn 
to obtain copies ot public, donunents oil luyim iit of prescribed fees, 
fhese copies .lie known as certified copies, tVilified copies mav b< 
jirodueed in proof of the contents of public documents. Certain publn 
documents max' be pioved in the m.mnci pn -enbed in Section 7H of the 
Indian Evidence Act. 

17. Presumptions as to Documents. 

the (dm t shall picsume every dot mm lit puijioiting to lx; a eel 
tilled ropy to be genuine, pmvided it is substantially in the fotm and 
purports to be executed in the inamier presutbed by law in that behalf. 
Whenever any document is produced before anv Court, purporting to !m 
a iccord or memorandum of evidence given bv a witness in a judicial 
proceeding, the Court shall picsume that it is g< miine. Such a presunip 
lion will abo be made m the raw of a Gazette or newspaper or journal, 
or maps or plans put porting to be made by the authority of any Govern 
incnt, or in case of certified copies of foteign judicial records. The Com i 
may presume that any IxxA on nutteis of public interest was wiitlin 
and published by the person and at the time and place, by whom or at 
which it purports to have been written or published. The Court mav 
jiresunu* that a telegraphic message addressed to a jkosoh corrcsjxmds 
with the message delivered for transmission. The Court shall presume 
that every document, called for and not pioduced after notice to product , 
was attested, stamped and executed in the manner required by law. 
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Where any document, purporting or proved to be 30 years old, is pro¬ 
duced from any custody which the Court in the particular case considers 
proper, the Court fhay presume that the signature and every other part 
of the document, which purports to be in the handwriting of any parti¬ 
cular person, is in that person's handwriting, and, in the case of a docu¬ 
ment executed or attested, that it was duly executed and attested by the 
person by whom it purports to be executed and attested. Documents 
arc said to be in proper custody if they are in the place in which, and 
under the care of the person with whom, they would naturally be. 

18. Exclusion of oral by documentary evidence. 

When the terms of a contract, or of a grant, or of any other disposition 
of property, have been reduced to the form of a document, and in all 
cases in which any matter is required by law to be reduced to the form 
of a document, no evidence shall be given in proof of the terms of such 
i ontract, grant or disposition, or of such matter, except the document 
itself, or sccondaiy evidence of its contents in cases in which the secondary 
evidence is admissible. When the terms of any such contract, grant or 
other disposition of property, or any matter required by law to be reduced 
to the form of a document, have been proved, no evidence of any oral 
igrecment or statement shall be admitted, as between the parties to any 
-uu-h instrument, for the purpose of contradicting, varying, adding to, 
of subtracting from, its terms. When the language used in a docu¬ 
ment is, on its face, ambiguous or defective, evidence may not be give'.) 
ol facts which would show its meaning or supply its defects. When 
language used in a document is plain in itself, and when it applies accu- 
i atelv to existing facts, evidence may not be given to show that it was 
not meant to apply to such facts. When the facts are such that the 
language used might have been meant to apply to any one, and could 
not have been meant to apply to more than one, of several persons or 
things, evidence may be given of facts which show which of those persons 
or things it was intended to apply to. When the language used applies 
to two sets of existing facts, evidence may he given to show to which of 
the (wo it was meant to apply. Evidence may bo given to show the 
meaning of obsolete, technical, local and provincial expressions. Per¬ 
sons who are not patties to a document may give evidence of any fact 
imiding to show a contemporaneous agreement varying the terms of the 
document. The provisions contained in this para shall not affect the 
provisions as to construction of wills contained in the Indian Succession 
Vet. 


19. Burden of proof. 

Whoever desires any Court to give judgment as to any legal right 
m liability dependent on the existence of facts which lie asserts, must 
prove that those facts exist. When a person is bound to prove the exis¬ 
tence of any fact, it is said that the burden of proof lies on that person, 
fhe burden of proof in a suit or proceeding lies on that person who would 
iail if no evidence at all were given on either side. The burden of proof 
as to any particular fact lies on that person who wishes the Court to 
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Ix lieve in its existence, unless it is provided by any law that the proof 
of that fact shall lie on any particular person. The burden of proving 
any fact necessary' to be proved in order to enable any person to give 
evidence of any other fact is on the person who wishes to give sucli evi¬ 
dence. When a person is accused of any offence, the burden of proving 
the existence of circumstances bringing the case within any of the general 
exceptions in the Indian Penal Code is upon the accused and the Court 
>hall presume the absence of such circumstances. When any fact is 
esjiecially within the knowledge of any person, the burden of proving that 
fact is upon him. When the question is whether a man is alive or dead 
and it is shown that he was alive within thirty years, the burden of pro¬ 
ving that he is dead is on tire jx-rson who affirms it. Provided that when 
the question is whether a man is alive or dead, and it is proved that he 
has not been heard of for seven years by those who would naturally 
have heard of him if he had been alive, the burden of proving that he is 
alive is shifted to the person who affirms it. When the question is 
whether persons are partners, landlord and tenant, or principal and 
agent, and it has been shown that they have been acting as sucli, the 
burden of proving that they do not stand oi have ceased to stand, to 
each other in those relationships respectively, is on the jierson who 
affirms it. When the question is whether anv jhtmui is owner of anything 
ot which he is shown to be in jHissessiuii, the burden of proving that he i' 
not the owner is on the person who affirms that he is not the owner. 
Where there is a question as to the good faith of a transaction between 
parties, one of whom stands to the other in a position of active confidence 
' t he burden of proving the good faith of the transaction is on the party 
who is in a position of active confidence. I he fact that any pet son was 
bom during the continuance of a valid nutiiage between his mother 
and any man, or within 280 days after its dissolution, the mother ie- 
nuining unmarried, shall lie conclusive pi oof that he is the legitimate 
son of that man unless it can be shown that the patties to the marriage 
had no access to each other at any time when lie could have beeni begotten. 
The Court may presume the existence of anv fact which it thinks likely 
to have happened, iega.nl being had to the common course of natural 
events, human conduct and public and private business, in their relation 
id the facts of the particular case. 

20. Estoppel. 

When one person has, by his declaration, act or omission, inten¬ 
tionally caused oi permitted another poison to believe a tiling to be true 
and to act upon such belief, neither he nor his representative shall be 
allowed, in any suit or proceeding between himself and surh person or 
his representative, to deny the truth of that tiling. For example if A 
intentionally and falsely leads B to believe that a certain land belongs to 
i and thereby induced B to buy and pay for it, and tiie land afterwards 
becomes the property of A, and lie seeks to set aside the sale on the ground 
that, at the time of the sale, he had no title, he will not be allowed to 
prove his want of title under the doctrine of estoppel. No tenant of 
immoveable property, or person claiming through such tenant, shall 



(luring the continuance of the tenancy, be permitted to deny that tin- 
landlord of such tenant had, at the beginning of the tenancy, a title to 
such immoveable property; and no person who came upon any immov¬ 
eable property by the licence of the person in possession thereof shall 
be permitted to deny that such person had a title to such possession at 
the time when such licence was given. No acceptor of a bill of exchange 
shall be permitted to deny that the drawer had authority to draw such 
bill or to endorse it; nor shall any bailee or licencee be permitted to deny 
that his bailor or licensor had, at the time when the bailment or licence 
commenced, authority to make such bailment or grant such licence. 

21. Witnesses. 

All persons shall be competent to testify unless the Court considers 
that they are prevented from understanding the questions put to them 
or from giving rational answers to those questions, by tender years 
extreme old age, disease, whether of body or mind, or any other cause 
of the same kind. Even a lunatic is not incompetent to testify unle-e 
lie is prevented by his lunacy from understanding the questions put to 
him and giving rational answers to them. A witness who is unable to 
speak may give his evidence in any other manner in which he can make 
it intelligible as by writing or by signs; but such writing must be written 
and the signs made in open Court and such evidence shall be deemed to be 
oral evidence. In all civil proceedings the parties to the suit, and the 
husband or wife of any party to the suit, shall be competent witnesses. 
In criminal proceedings against any person, the husband or “wife of such 
person, respectively, shall be a competent witness. No Judge or Magis¬ 
trate shall be compelled to answer any questions as to his own conduct 
in Court as such Judge or Magistrate, but he may Ire examined as to 
other matters which occurred in bis presence whilst he was so acting. No 
person who is or has been married shall be compelled to disclose am- 
communication made to him during marriage by any person to whom he 
is or has been married; nor shall he be permitted to disclose any such 
communication, unless the person who nude it, or his representative 
in interest, consents, except in suits between married persons, or pro¬ 
ceedings in which one married person is prosecuted for any crime com¬ 
mitted against the other. No one shall be permitted to give evidence 
derived from unpublished official records relating to any affairs of State, 
except with the permission of the officer at the head of the department 
concerned, who shall give or withhold Midi permission as he thinks i'll. 
No public officer shall be compelled to disclose communications made to 
hint in official confidence, when he considers that the public interests 
would suffer by the disclosure. No Magistrate or Police-officer shall 
ho compelled to say whence lie got any information as to the commission 
of any offence. No barrister, attorney, pleader or vakil shall at ant- 
rime be permitted, unless with his client’s express consent, to disclose 
any communication made to him in the course and for the purpose of 
his employment as such; provided that this rule shall not protect from 
disclosure any communication made in the furtherance of any illegal 
purpose. The obligation stated in this rale continues even after the 
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employment has coast’.!. No om* shall Iv compelled to disclose to th<* 
Court any conhdential communication w Itii ii has taken place between 
him and his loyal pioh ssumal a dviset. unless he oftets himself as a wit 
ness, in which ca.se he max he rompelhd to dist lost- anv such cominnni 
cations as may appear to the t'uun duvsmiv to he known in oitlet to 
explain any evidence wlmh lit’ his given hut no otheis. No witness 
who is not .1 p.utv to a sal shall eoinpelletl to ptotluee his title-deeds 
to any proputv m anv d.siimrut m \utue ot winch he holds any pio 
pertv as pledgee ot in ntya-.ye anv dot tim-ni the ptsuduction ot which 
might teiitl to i nillin.Ue hint, unh o he has amend in wilting to piodmv 
thejn with the pns..n seeking the pi,..he it,,n oi such deetls ot some pet .on 
thiough u hum he i lami'. \ witness -h,ill not he r\, used ti om atiswet mi; 
any i|iiestioii as to am’m diet telex ant to the nutlet in issue m any suit 
or in anv civil oi < linuna! pio> < edm", up u the gioun .1 that the atiswet 
to sueh ijiiesuoii will i Minmale ot in iv ti ml diieitlv ot indimtlv to 
criminate, sm It uilness, m (hit it v, til expose, oi tend diteetlv oi m 

directly to expose, xtieh v.ituess to a p< n.iltx ot loileittne o( any kind , 

provided that no su. h .mnt i t, wlmh a witness shall h - eompellcd to 
give, shall snipe, t linn to am iti>'t ot psnse, uttott, ot he pio\t-d against 
him in anv emninal pitSci rding'. ev < pi .1 pi o-i. tit ,o,i (ot giving lalse 
evident e hv sm h auswu \n a* > oinplu’• -> 1 til he a < onrpet. id witness 
against an ae< u -ed pi emi , and a eet t> lion is not illegal met el y h, < atlse 
itpiom'ds upon tlio uni onohoiat' d ti-tunmy ot an a, ■ ompln > . No 
particular numl>• 1 ol witm-s's -lull m anv 1 tsh be le'pnied lot the 
})ioof of anv 1 ,11 t 
22. Examination of witnesses. 

I'll.(lei m mIii 1 1 1 \\ itm ssrs ,e■ pto.lmed mb .A.imiin •! nail he 

legulal.d hv 1 lie taw and ptaiti.-• !m v;ln time hunt’ lelating to 1 ivtl 
and 11 iminal ] fen 1 . I in. 1 ■ -]" ■ 1 ix ei\ .11 id, ni 11 e- at lef.,, 1 oi .1 n\ - it' h law , 
by the dlsi !■ i imi lit ! in ( ..1:1 1 1 1nn11.it mu ol a witless hv the 

pal t y w ho rails 1 1 n 11 e known ' ix. ■ non 1 1 1011 1 1 1 lie 1 !. 1 he 1 \ tntina 

turn III .ivtitiioaiis tin- lik’H pit' l.nown ,u Ins moss < \,iinuiation. 

1 he examination «j v.itw o -ilee.|,n m *0 tin-. m„, e,animation l»v the 
p.Utv who 1 ailed him i- kuh.'.ii a- In !<■ i v.oniii.ituni. Witins’-es shall 
hi’ i’ll st 1 x.tmini 1 1 ill ■ lie ’ t leu < 1 o * ' mine >1 1 leu t ■■ 1 xaniue-d. J he 
examination and .no-, s uiun.it e m mi. 1 t< I it- to ieh van) 1 a< l>. hut 
the ciitss examination u» > d <r>t h, ■ oiilned to the lets to u lie h the 
witness testiti. d mi !iis ■ until itio), 111 i lift I he ie 1 xiiilili.iti<in shah 

he dll eel is 1 to tie- . .plan item of til itlu • el .I I" "» < ' 'aultlirt 

(ion , and, i> m w in it let i~, hv p. tnnsboii of tie- t mnl, nitiodm t '1 i'i 
re-exam mat ton, the ud\s nr pailx* max' tmthet uo-s examite* upon that 
mattei. V prison summon, d to prndm e a doi nni'-ut docs not l)' , ' l, iit'’ 
a witness I,V the nine fan that le- produ.. d it and c aimot hr dess exa¬ 
mined unless and until h- is ■ ilh d as a uitwx- Wnm-s-ms to • hataetri 
may hr rioss lA.innnn! ami ><• < xamna d \uv 'jie-stiou suggesting tie’ 
answer which the prison putting H widirs 01 experts to receive is 
called a leading (jurstem lauding '|m stems must not, if oby-cted to 
by the adverse pm tv, he .iskfd m m examination-in-chetf, 01 in a re- 
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examination, except with the permission of the Coutt. The Court shall 
permit leading questions as to matters which are introductory or undis¬ 
puted, or u Inch have, in its opinion, been ahead}’ sufficiently proved. 
A leading question may be asked in cross-t xammation. Any witness 
may be asked, whilst under examination, whether any contract, grant 
01 other disposition of property, as to which he is giving evidence, was 
not contained in a document, and if lie says that it was, or if he is about 
to make any statement as to the contents ot any document, which, in the 
opinion of the Court, ought to be produced, the adveise party may object 
to such evidence being given until such document is produced, or until 
facts have been proved which entitle the party who called the witness 
to give secondary evidence of it. A witness may be cross-examined 
as to previous statements made by him m writing or reduced into writing, 
and ielevunt to matters m question, without such writing being shown 
to him, or being proved; but, if it is intended to eontiadict him by the 
writing, his attention must, before the writing can be proved, be called 
to those parts of it which are to be used for the puipose of contradicting 
him. When a witness is cross-examined, lie nuv he asked any questions 
which tend— 

(«) to test lus veracity, 

(/>) to discover who he is and wh.it is his position m life, 01 

(t) to shake his credit, by injuring Ins character, although the 
answei to such questions might tend directly of mdiiectly to 
criminate him or might expose 01 tend dnectly or indirectly 
to expose him to a penalty ot loileituie 

l! anv siii'h question telates to a inattei iele\ant to the suit or pro¬ 
ceeding. the provisions of Section 132 ot the Indian Evidence Act shall 
upplv thereto. It anv such question lelates to a mattei not relevant 
to the suit oi pi or ceding, except in so f.u as it alfects the ciedit of the 
witness by injuimg Ins chaiacter, the ( om t shall de< ide whether or not 
the witness shall be compelled to answei it, and max, if if thinks tit. 
Wain the witness that lie vs not obliged to answei it. Xo such questions 
ought to be asked unless the person asking it lias te.isonabie grounds for 
thinking that the imputation which it coin c \ s is well-founded. The 
f-oiut nuv Unhid any questions «lm |i it mguids mdei ent or scan¬ 
dalous I'ltr t'ouit shall lotbtd any question which appeals to it to be 
intended to insult or annoy, or which though ptoper m itself, appears to 
the ( omt needlessly intensive in toim I he t unit may, m its discre¬ 
tion, pel nut the pel son who calls a w itness to put any questions to turn 
which might he put m eioss-ex.uninatioii by the adverse patty. In order 
to couoboiate the testimony ot a witness, any tinnier statement made by 
such witness relating to the same tact at oi about the time when the 
tact took place, or bofoie any authouty legally competent to investigate 
the fact, may be proved. A witness may. while undei examination, 
ret iofIi his memoiy by leteirmg to any wntmg made In himself at the 
time of the tiansaetion concerning whuli lie is questioned. An expert 
may teliesU Ins memory by lefeience to ptotossional tieatiscs wit- 
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ne ' > ' summoned to pioduce a document shall, if it is in his possession or 
ixnvei, bring it to Court, notwithstanding any objection whicii there may 
be to ns pioductnm or to its admissibility. The validity of any such 
objution shall lie decided on bv the Court. The Court, if it sees fit. 
nuv inflect the tlociuuent, unless it infers to matters of State or take 
"(her evidence to enable it to determine on ns admissibility. When a 
partv i alb toi a document which he has given the other party notice to 
produce, and such dm ument is produced and inspe< ted hs the ji&rty 
( ailing for its piodurlion. he is bound to rive \t as evidence if the party 
producing it tcijiuies him to do so. When a party infuses to pioduce 
a document which he has had uotne to ptoduee, he i annot afterwards 
use tin- document as emit in < without the consent ol the othei party 
01 the oidel of the t unit Hie Judge m.iv, in ordei to discover or to 
obtain puipei piool ol ielevant tacts ,em anv ipicstion In- pleases, in any 
torm. at anv time, of any witness oi ol the paities about any fact relevant 
or u ielevant and may oulet tin ]noduenoi\ ot au\ d-« ument or thing 
and neithei the p.utns not then agents -h U! lie entitled to make anv 
objei tioii to aev such '|Ue^tion or oidei, noi, without the leave ot the 
< ouit, to i loss i \.inline any witness upon am answei given in reply to 
any stub ipiestnin In rases tied by |inv ot with asscsviis, the jury 
ot assessois may put any <jin dmim to the witin sses, thiongh oi hy leave 
of the Judge, whs h the Judge might |mt am! will' h he i inisnleis piopei. 
23. Improper admission and rejection of evidence. 

I lie imp! opei admission oi Te|eclion ot e’.idenee shall not he ground 
of ltselt fin a new tual m ieveis.iI of anv decision in any case, if it shall 
appe.it to the Coui t la-fine w lmli sin h ohjeilnm m raised that, inde- 
|H-ndentlv ot the cl idem e olgei t* d to ,unl admitted. (Ilete was sutlicicnt 
1 Vldeni e to |Ustif\' the ifi < Null, oi that, d the lejected evidenee had been 
icien.ed it ought not to have vaned tin iln mum 



PART V 

CHAPTER LXII 

CONSTITUTIONAL LAW 


1. Law applicable. 

The statute which governs the constitution of India is known as the 
Constitution of India. It has repealed the Indian Independence Act, 
1947, and the Government of India Act, 1935, together with all enact¬ 
ments amending or supplementing the latter Act, 

2. Preamable. 

The preamble ot the Constitution runs as follows:— 

“WE, THE PEOPLE OF INDIA, having solemnly resolved to 
constitute India into a SOVEREIGN DEMOCRATIC REPUBLIC 
and to secure to all its citizens: 

JUSTICE, social, economic and political , 

LIBERTY of thought, expression, belief, faith and woislnp , 
EQUALITY of status and of opportunity , 
and to promote among them all 

FRATERNITY assuring the dignity of the individual and the unity 
of the Nation , 

IN OUR CONSTITUENT ASSEMBLY this twenty-sixth day of 
November, 1949, do HEREBY ADOPT. ENACT AND GIVE TO 
OURSELVES TIlIS CONSTITUTION.” 


3. The Union and its territory. 

India, that is Bharat, shall be a Union of States. The States and 
the territories theienf shall be the states and their territories specified in 
Patts A, It and C <<J the First Schedule. The temtoiy of India -.hall 
comprise — 


( ti) the tenitones of the State-.; 

(h) the tern tones specified in Part D of the First Schedule; and 
(c) such olliei territories as may he acquired. 


4. Part “A” States: (First Schedule). 

Part "A” states m the Fii-t Schedule 


are:- 


Names of States 

t. \ss.un 

2. Biluu 

3. Bombay 

4. Madhya l’rade-h 

5. Madras 
ti. Orissa 

7. Punjab 

8. The United Province- 

9 . Wesr Bengal 


Names of corresponding Provinces 

Assam 

Bihar 

Bombay 

The Central Provinces and Berar 
Madras 
Oi issa 

East Punjab 

The United Provinces 

West Bengal 
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5. Part “B” States: (First Schedule). 

Part "It” states in the Fast n. hedtile me:— 
l. Hvdriubud 
‘1. Jammu ami K.tshmn 
It. Madhya liliaiat 
4 M\ slit e 

5, Pati ila ami La-t Pun tab States Uns n 

(' Jv IJ.l-^t lul'l 

7. MurA'ltHA 

S. I i.ivam uie-('<n hm 

p \ m<llr, a Piu-lesli 

6. Part “C” States: (First Schedule). 

Part ”(" states in the Hist schedule are:— 

I Ajm* i 

” Hhop.d 
a. Ihl.isjmi 

4 ( * n s h i ''I! iai 
5 . t i ii a r 

ti. Delhi 

7 . Huna< li.i! Piadi s|i 

5 Kuti It 

O M .it n J mu 
lit I I tj HU A 

7. Part “D" States: (First Schedule . 

I'.ut " 1 >” state. 111 lie- I II -t liedille ate — 
lie• \nil.unaus and Niiobai Mauds. 

8. Establishment of new States. 

Pailiam- ut iniv h\ law admit into the Pimm, <u establish, now 
States'll) sill h ti mis and i omlitinim as it thinks fit. ''initially Parliament 
mav hv law 

ia) foitn a mav st ite bv s. p nation ol temtoiv bom any State or 
by nnitnie tan <m moo states oi l>v mutiny any tenitnry to a 
a pait <it aii\ State, 

(/ii imna-e the au-a of anv ''tat 1 ', 

(<■) dimmish the ana of any state, 

(it) alter the lioundanes of anv State: 

(<•) alter the name of any State; 

Provided that no Hill for the purpose shall be mtioduied in either 
House of Parliament wept on the rerominendation of the President 
and unless the view of the Legislature of the State or Stair's affected with 
respect to the proposal to introduce the Hill and with respect to the 
provisions thereof have been ascertained by the President. 
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9. Citizenship. 

Fart II of the Constitution deals with provisions in respect of Citi- 
zensliip. At the commencement of this Constitution, every person who 
has his domicile in the territory of India and— 

(a) who was born in the territory of India; or 

\b) cither of whose parents was born in the territory of India; or 

(e) who was otdinarily resident in the terntory of India for not 
less than 5 years immediately preceding such commencement, 
shall be a citizen of India. 

Even a pci son who has nngiated to the, territory of India from Pakis¬ 
tan shall be deemed to be a citizen of India at the commencement of 
the Constitution d - 

(«) he oi either of lus patents or any of his grand-parents was born 
m India as defined in the Government of India Act, 1935; and 

(b) (;} m the case where such person lias so migrated before 19th 

ot July 1948, he has been ordinarily resident m the 
territory of India since the date of his migration, or 
(//) m the case where such person has so migrated on or after 
19th ol July 1948, he has been registered as a citizen 
ol India by an officer appointed in that behalf by the 
Government of the Dominion of India, on an applica¬ 
tion made by him theiefor to such ollicer before the 
i ominencement of this Constitution m the form and 
manner pi escribed by that Government 
Provided that no person shall be so registeied unless he 
Ills been lesident in the tenitoiy ol India for at least 
(i months immediately preceding the date ol his applica¬ 
tion. 

Notwithstanding anything contained above, a person who has alter 
the 1st of March, 1947, migrated from the territory of India to tile teiu- 
tory now included in Pakistan shall not lie deemed to be a citizen of 
India: provided that this rule shall not apply to a person who, alter 
having so migrated has returned to the terntory of India under a permit 
for resettlement or permanent return issued bv or under the authority 
ot any law and every such person shall for the purposes of clause (b) 
of article 6 be deemed to have migrated to the territory of India after 
the 19th of July 1948. No person shall be a citizen of India by virtue 
of the provisions mentioned above, if he has voluntaiily acquired the 
citizenship of any foieign State. Every peison who is or is deemed to 
be a citizen of India undoi the provisions of Part If of the Constitution 
shall, subject to the provisions of any law that may be made by Parlia¬ 
ment, continue to be such citizen. 

10. Fundamental Rights. 

Part III of the Constitution deals with fundamental rights. AH 
laws in force in the territory of India immediately before the commence¬ 
ment of the Constitution, in so far as they are inconsistent with the pro¬ 
visions of Part III, shall, to the extent of such inconsistency, he void. 
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The State shall not make any law whirl) lake- awnv oi abiidgcs the lights 
conferred by Part 111 ami any law made m eontiavention of tin- danse 
snail, to the extent of the coniiaventu*n, be void. 

11. Right to Equality. 

lhe state shall not deny to any pernon equahb In-lure tin- law 01 
the equal protection <>t the laws within the lemtoty o( India. The 
State shall nut disci mintate ae.un-t ,niv titi-eiis on gioimds ot ielision, 
tace, caste, sex. place ot bath m any <>! them No utizeii shall, on 
grounds of H-hgion, t.tce, caste, sex. place ot both m any ot them, be 
subject to am disability ; p ilulity tystiiitiou .a tondiboii with legatd 
to access to shops, testaui.i'rts hotels , n ol the ll-e ot wells, t tuk-, bath- 
mg ghats, mad- it. Hut the v tate mav make -peit.tl pirni-ion- tor 
women and i hilihi n 1 !i< te -hail be i qtiaiily ol upper-tunit V lot i mploy 
ment 01 appoint tm nt to any public oifn e ' t ntom liability " i- abohshetl 
and its pi.n tii e in anv Mini I- ioi bidden 1 1 i :i|..ii i on nt ol disability 
arising out ut "unt'nil ledirfjt\ " -I-..ill be .oi ulieiue pum-b.ible m at-eol 
d.tUi‘1* With law. No title • hall lie I Olifel 11 ,1 1 j\ t lie 'State .till l 1)0 i itl/.l'tl 
shall :ii (i pt am title limn any foieiqn sq, ( j, 


12. Right to Freedom. 


All 

i ib/eits -hall 

ba\e 

be- tight 




fa) 

to 

fteedoltl i 

•i d’ 1 

i. It and expi 

i —ion , 


(fd 

to 

assemble 

p. 0 e. 

tidy and without . 

iinis 

, 

id 

to 

tmm a-so 

i ill.lira ami muon 




(«d 

to 

mow l,, . 

1\ til! 

<»m;h<uit tin • 

t< 11 m 

>iv *• 

j ln<iu , 

(<•) 

to 

ic mle and 

S.c ltl‘ 

in ,mv )-.u l 

..I th. 

t. mtoiy of India 

m 

to 

a. quite h 

old ,1! 

’<! (lwptiM ot 

1 

J1V, 

and 

d) 

to 

pi .n 11. . 

Ill', t 

l o}< 'Moll, ol 

to , 

.111 \ 

mi nix ■" i ujiatimi, 


tiadi ol bu-m* 


No j'ei-on shall lie i ,,m )i ti d of am ott;ui<> v ■ pi lm \ uilatum of 
law. No J H l - ■ HI -hall I- J111'-I I Uteil and J'llitisliid till the Mine offence 
mote than uni •• u-.d no p< i on a< ■ u a d ot any nth n* e hall be • mnjielleil 
to be a w it lie-- .u aimt him "It Nojui mi -halM» <b-J>i n < d of his Ilf" 
or petsiijial 1 1! n 11 y . v t pt ,o i oulmi; topo-idiue i-tabln hcil by law. 
No pci-on who i- on-lid -hall m tail'd m ' u-todv without being 
infoimed, as -omi a- m.cx be, of tin- grounds lm mii Ii ane-t noi shall lu¬ 
be (lenieii til" I lid It to - on-nit, and to lie ili-f ■ nd"!, In a h ,".tl jii.u titiom-i 
of his choice, !. \ 1 I y jii |.I)|) who is .nrested am! i|i taltleil in (tlslndv 
shall be proilmn| b< Imi- tin- imm-l eh bate within 2-1 hunts of such 
arrest. 

13. Right against exploitation. 

Tialik in human 1» mi - and ha\tr and <>tIn i similar fmm- of foneil 
labour are piohibited and anv eoubawnboii of tins juovision shall be 
an offence pum-hahle m aecurdance with lawn Put nothing in this 
provision shall prevent tie- Mate from imjxr-mn compulsory seiviee foi 
public puqxix's. No child below the age of 14 yeats shall be emjtloyed 
to work in any factory or mine or engaged in any other hazardous em¬ 
ployment. 
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14-15. Right to Freedom of Religion and Freedom of Conscience. 

Ml p, iMjns arc equally entitled to freedom of conscience and the 
the right fi<-< ly to profess, pt.ictise and propagate religion. Subject 
to ptihli< rudir, morality and liealth, every religious denomination or 
any section thercol shall have tin right- — 

(;n to establish and maintain institutions for religious and chari¬ 
table pm poses , 

(/<) to manage its own aitaiis in matters of religion , 

(<,) to own and acquire moveable and immoveable property; and 
(</; to administer such pjopeity in accordance with law. 

No p< i son shall bo compelled to pay any ta\es, the proceeds of which 
an- spm lie ally apptopi uted in payment ol expenses for the promotion 
or imiinti iianc e of any patticul.es iehgion or uiigious denomination. 
No religious msliudioii shall lie provided m anv educational institution 
wholly maintained out of Slate funds, but nothing m this provision shall 
apply In an educational institution which is administered by the State 
but has been established under any endowment oi trust which, requires 
that irligious instruction shall be nnpai ted m such institution. No person 
attending any educational institution rceognised bv the State or re¬ 
ceiving ,ud out of State fund shall be lequned to take part m any reli¬ 
gious instruction that may be imparted m such institution or to attend 
any lehgnuis worship that may be conducted m such institution or in 
any premise alt.wheel theieln unless such peison m, it such pin son is a 
milieu, Ins guanlian lias given Ins consent tluueto 

16. Cultural and educational rights. 

Any section ol the citi/.ens lesicling in the temtoiy ol India or any 
pail theieol having a distinct language, seupt cn culture of its own 
shall ha\e tlie light to consei vr the same. No nti/en shall be denied 
admissnm into anv education.il institution maintained by the State or 
rcceiving aid out of State lauds on grounds only of iehgion, rang caste, 
language cn any ol them All nnnoiities, whether based cm religion or 
language-, shall have the- light to establish and administer educational 
institutions of tlicit choice. The State shall not, m gianting aid to 
educational institutions, disci miniate against any educational institution 
on the fpound that it is nuclei the management of a minotity, whether 
based on iehgion or language 

17. Right to property. 

No person shall he dept ivod ol his piopei tv saw by authority of law. 
No piopei tv, moveable or immoveable', including anv interest in, or m 
any company owning, any commercial m uulustiiil undertaking, shall 
be taken possession of or acquired for public put poses under any law 
authorising the taking of such possession or such acquisition, unless the 
law piovides for compensation fot the propelty taken possession of or 
acquued and either fixes the amount of the compensation, or specifics 
the piinciples on which, and the manner in which, the compensation 
is to be determined and given. No such law as is referred to above made 
by the Legislature of a State shall have effect unless such law, having 
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been teserved for the cnfisidmu m oj the PieMdoni. has Hvmvid l»s 
assent. It any lull pendim; .a thecmune-un iiu-nt <>i the Constitution m 
the Legislature of a Stale has, alti ’ it ha- hern !>V 'tl<'h Lctpslaliue, 

been reserved fits tile eou-'di utttoit oi (he 1 ’l•"-!<ii Sit .Uhl h;e- KWlved his 
assent, then, itotw dhstandiut' .na thine < untamed m tlie ( oiisfttution, 
the law so Assented shall mu hr i. 1 1 ! ■. i e> ipuMlwe mailt t omt on the 
pound that it conlia\ en< * the plot I'lons limit t< lift'd ibo\ e, 

18. Right to Constitutional Remedies. 

The u!;ht to mote tin Mij'nnii tomt b\ .i;>■)oi^>ti.«ti pium-diiips 
fill the Ultoieelilent of the M.;ht- t . .tilel 1 1 h\ l 1 .lit III Is tpial mteed. 

Till ^ll]U. me I olllt si, ill il.U 1 i'OV.l I to issue dill 1 t lolls OI oiih-ls O! Wilts 

mdudui'S suits in tie nitun ot h.r..i\ ptolnbition, 

quo .v dtrur.i i am! e, r wmi ; \\ la, lies I); in i\ he a)iji] a i >] >i i lie. toi the 

enfoieem.nl o! am u! t!o iieltt' hue,! i,\ 1 ‘ait III ot the < oiisii* 

mtion. I he I’.ti h urn nt m iv b\ I m oii]o«.i m\ otlei ‘unit to 
. \ei, 1 ,• within the loi al hunts ot ]p pinsdr IHi all oi am ol the ] towns 
tneutiotie.) ai'ovi I'he relit fuaianti ed it', this ptouMon shall not 
be siisjn inti d ev i pi as tv. |'io\ uj. u i i In th. Constitution 

19. Directive Principles of State Policy. 

Pnit |\ of the t oustuutiofph ah- with the dim its*- pine iph-s ot 
State Itolnv I he pirn M<'ii- o.iit.imol in this I’ait shall not lx 
foii.e.ible bv altv ( Olllt, hut th. pine iphllt then 111 laid down .ue nevei. 

tlej-ss liuid.iim nt.il m ilu ..I the . ..mitt V .uid it shall he 

the dutv ol tin slat, t" a]'pis tins,- pme iphs m nukiiif; laws. I he 
•stat' shall stnv. to ^mot. 1 he ss, If.u. ot thep.uple Iiv ms mmj; and 
plot, rttiw as . It. ■ ti\. Is a. i'l may a -n, i d oid. i in sslm h nmtn social. 
,. C( ,uomi. and polite a! -I-di mloii.i ill tin institutions ol the national 
IP,. | hr st ,ir .|i ill, iu pal tn ul.it dim t it ;»>li. \ touanhes,. mutg - 
jn pip (I,, , j 11 y. , i imu and ssoiii'ii tpualh has e tin llpllt to 

,u o ! ( pi 11 . pj. ,u,. oi iis' hi a ""1 

ih o lie' ■ Wf ‘ i - hif uid < ontU'l "I tha m d. ml o -mm . - ol the 

i , Sft'I.limits i, -o ill t ’ ll.ttli d as h I to Ilh.elM' tile , "tnilloll 


'll" 


ol i ' ' OllollUi • 

a, i alt I' uid ue Ills 


sll III 
ot pi 


d'" .lint ! i suit in t he 
.dm tern 1.. tin i ojn- 


that t "I" 

(Olid ' A t I • in »n 

moil <’« ii un* nt 

that time is i pud piV (ot "pit! ss",l. loi hotii ne n and ivone-n , 
t p ,, |„ dtl, ,nd -to noth ot wile i •, ee n and ssone n, and 

,|n ,, ,,d, r are .Sta hildo n ao ii"l ihre-rd pud that - itl/ens an 
n „t |,„,e,l ii\ ("Tiumii lei.wts to-ntei avo<, items uiMiite.) 
to thell ape III stienrtll ; 

tl.at ihlldhood and south ao plot., ti d acairi-t m.ploitatem 
and ap.unst nen si and mat. n il ah iii.lomneiit, 
lie- ‘state shall take step, to organise vill.tRe panehavats and endow 
them svith'su.h powers and autlmntv as mas be ner.-ss.ary to enable 
them to function as units of o-lf-govnmnent. I he State shall, within 


(«/, 

Ti 
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the limits of its economic capacity and development, make effective 
provisions for securing the right to work, to education and to public 
assistance in cases of unemployment, old age, sickness and disablement, 
and in other cases of undeserved want. The State shall make provisions 
for seeming just and humane conditions of work and for maternity relief. 
The State shall endeavour to secure, by legislation or economic organisa¬ 
tion or m any other way, to all workers a living wage, condition of work 
ensuring a decent standard of life and full enjoyment of leisure and 
social and eultmal opportunities and m particular, the State shall 
endeavour to promote cottage industries on an individual or co-operative 
basis in rural areas. The State shall endeavour to secure for the citizens 
a uniform civil code throughout the territory ot India The State shall 
strive to provide for free and compulsory education and shall promote 
the mteiests of the Scheduled Castes and the Scheduled Tribes. The 
State shall regard the raising of the level of nutrition and the standard 
of living of it-, people and the improvement of public health as among 
its primary duties and, in particular, the State shall endeavour to bring 
about prohibition of the consumption of intoxicating drinks and ot drugs 
which are injurious to health. The State shall endeavoui to organise 
agriculture and animal husbandly on modem and scientilic hues. 
L'he State shall take steps to sepaiate the judiciary hom the executive 
m the public sei vices of the State. The State shall endeavour to¬ 
fu) piomote international peace and security, 

(b) maintain just and honourable relations between nations ; 

(c) fostei inspect lor international law and treaty obligations in the 
dealings of oigamsed peoples with one another ; and 

(d) encom.ige settlement of inteinational disputes bv arbitration. 

20. Part V of the Constitution. 

1 ’art V of the Constitution deals with "the muon”. Chapter l deals 
with the "executive”, Chapter II deals with “parliament”, Chapter Hi 
deals with “legislative powers of the President”, Chaptei TV deals with 
“the union judiciary” and Chapter V deals with provisions m inspect of 
“Comptroller and Auditor-General of India”. 

21. The President and Vice-President. 

Ai tide 52 of the Constitution la\ s down I hat I here -hall be a I Resident 
ot India and Aitiele ftf lays down that there shall be a Viced ’resident 
of India, l'he executive pijwets ot the Union aie vested in the President 
and shall be exercised by him either direetlv oi thiough oftirei* sub¬ 
ordinate to bun m aeeoidance with the Constitution Tile 'supreme 
command of the Defence Inures of the Union shall be vested in the 
President and the exeieise thereof shall be regulated by law. The 
President shall be elected by the members of an electoral college con¬ 
sisting of — 

(a) the elected membets of both Houses ot Pnihament ; and 

(b) the elected members of the Legislative Assemblies of the States. 
As far as practicable, there shall be uniformity in the scale of repre¬ 
sentation of the different States at the election of the President. The 
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President shall hold office for a term of 5 years fiorn the date on which 
he enters upon his office. No person shall he eligible for election 
President unless he— 

(a) is a citizen of India, 

(1) has completed the age of 35 yeats, and 
(c) is qualified foi election as a member of tin- House ol the People, 
The conditions of Pirsid, ill's ofnee ami the oath to lie taken hv 
him are nferted to m Aitides 59 til) of the Constitution. \itide til 
lays down the procedure f«u the impe.uhment ol the Pi evident. Annies 
63-<i9 deal with the funetioiw and oflne of the \'iee Ihesidetit. All 
doubts and disputi s aiiMilg out of m in r onnei turn w itii (lie rleelum o! , t 
President ot \ ice- Pie-adem -luil he m<|tmed into and di eid< d hv tlie 
Supieme Point whose dis lsnm lie tma! II at am tinn . e\i ept 

when both Houses ot Parliaun nt aie m s, -sion, tin- Pirsidcut is satisfied 
that eneunistaiK es r\isi wlinli lendei it iiiksmii toi Inin to take mi 
mediate action, lie mav pmniulg.itr such Oidmaines as the i m mi) 
stances appeal lorn to lequue It and so |.u as an Oidmaiiie niakts 
any puoision wlndi P.uhunent would not uinln the t onstuution 
he competent to . ii.ii t. it shill he sold 

22. Council of Ministers. 

1 here shall he a ( on in tl ot Minnie) s with t lie Ih line Mmist< i at the 
head to aid aild ad\lse the Piisid, ul m the , xeimse ol Ins Iminimi' 
The Pi line Ministei sh.dl he appointed hv the l’lesideiit and the othei 
Uillisteis shall he appointed hv the Pusideiil on the advii e ot the 
Prune Mmistei. 1 he Mmisteis shill hold ofh> >- dming the jihasin<• ol 
the lhesideiit. rile ( Olllli ll ol Mllllstels shall he mllo 1 1 \ <-!\ ! (-sponsible 
to the I louse ot the I’l ople, 

23. The Attorney-General for India. 

file Presidi nt shall appoint a prison who is iptahlied to lie appoint, d 
a Judge of the Supieme limit to he Atloi nev <»> luial lo, India ll 
shall be the dutv ol the Attoim \ <i, ii-ial to ;;i\.• ad\ i< e to the (unnii 
ment of India upon !, gal inattms In the peifomian<e of his dm ns 
the Attorney-* >e nnal shall have ugh! ol audien, e in all (nulls m tin- 
territory of India. 

24. Parliament. 

The P.uli uncut for the fnioii shall consist of the Piesident and two 
Houses to be known as the Council of Plates and the lions,- ol the People, 

25. Council of States. 

The Council of States shall consist of - 

(a) 12 members to he nominated In tin- President . and 

(b) not mote than 23 S representatives of the states. 

26. House of the People. 

The House of the People shall consist of not mote than .MX) im-mlxr.s 
directly elected by the voters in the States. For this purpose the State- 
shall be divided, grouped or formed into territorial constituencies and 
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the number of members to be allotted to each constituency shall Ire so 
determined as to ensure that there shall be not less than 1 member foi 
every 750,000 of the population and not more than 1 member for every 
500,000 ol the population. 

27. Qualifications for membership of Parliament. 

A person shall not be qualified to be chosen to til! a seat m i’ailia- 
ment unless lie - 

(a) is a citizen of India ; 

(h) is, in the case of a seat in the Council of States, not less than 
30 years of age and, in the case ol a seat in the House of th< 
People, not less than 25 years of age , and 
(< i possesses such other qualifications as may be prescribed m 
that helialt by oi under any law made by Parliament. 

28. Chairman and Speaker. 

The Viee-PiKident of India shall tie cx-o/Jicio Chairman of the 
Council ol States, fin' Council of States shall also choose a member 
ot the Count il to lie Deputy Chairman theicof. The House, of the 
People shall choose two membets of the House to he icspectively Spcakei 
and Deputy Speaker thereof. Over and above these oflicets, each House 
of Pailiament shall have a separate secietarial staff. 

29. Conduct of business and legislative procedure. 

Kvery mcmhei of Parliament shall take an oath befoie taking ins 
seal All quest tons at any sitting of either House shall be determined 
bv a ma|oiily ot votes of members pn-snit Die chan man or Speakci 
shall not vote m the Inst instance but shall have a casting vote. The 
quomni to constitute a meeting of eithn House shall be one-tenth ot 
the total number ot membeis of the House. A lull may oiiginate m 
<-il 1H i Ihuisr ol Pailiament but it shall not be deemed to have been 
passed 1>\ P.iitunient miles-, it has been agreed to by both Houses. 
II alti'i a lull has been passed by one !hm,e, it is iejected by the othet, 
the Picsideut may not 1 1y to the Houses his intention to summon them 
to meet m a joint session lot i leh’bei at mg and Noting on the bill 11 
at a |omt sitting ol the two Houses the lull is pissed by a in,polity of 
I he total number ot memheis ol both Houses piesem and voting it shall 
be deemed to have been passed !>\ holh Ileuses. \ special pioeeduie 
lias been ptesenbed by the ( oust it m ion in i<A.piet ol mlrodiictioii ol 
Money Hills. Articles 112-117 piesinbe the prnrediii<• m resj)cct 
ol lin.mei.d matteis, l-.ai h House ol Pailiaim nt may make tales foi 
legal,ding its ptnccduie and the conduit ot its business The Presi 
dent, after consultation with the Cluiimau ot tlie ( oiinril of States 
and the Spcakei ot the House ol the People, liny make rules as to the 
piocedure with icspeet to joint sittings of, and coinmuiiicalion.s between 
the two Houses. At a joint sitting ol the two Houses, the Speaker ot 
the House ot the People shall piesule. Business in Parliament shall 
be transacted in Hindi or m Kiighsh, provided that the Chairman oi 
'spoakei mav pennit any member who cannot adequately express hint- 
■elf in Hindi or in hnghsh to addtess the House in his mother tongue. 
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The validity of any proceedings in Parliament shall not he railed in 
question on the gtouiul of any alleged nregularity of proeedute. No 
othcer of Parliament m whom powers are vested by the Constitution 
shall be subject to the jtinsdietion of any Court in respect of the e\eiri>e 
by him of those powers. 

30. The Union Judiciary. 

Iliere shall be a s upn ( min of India consisting o! a tdnel |nstioe 
of India, ami. until Pailiament oy law pjcsuihes a l.ugei number, 
of not moie than 7 otlni Judges. A Judge of the supreme tmul shall 
be appointed b\ the l'iesid<nt alin consultation with the ( luel |ustiee 
of India. No poisem who lias held oflice as a Judge of the Siipre me 
(,0tut shall plead m a* t m any ( putt oi before any aiitliuiitv within the 
terntoiy of India. I he Niineine Conn shall be a Comt ut lemid and 
shall have all the pouus ol sueli a Cotut ni> hiding the power to punish 
for eontempt of itself. 1 lie ''iipn me t unit shall sit m Delhi oi m sueli 
other plaee or pirns, as the t had Justii e of India, may. with the ap- 
proval of the Piesident, liom tune to tune, ap]iomt. The Supieimt 
( on 1 1 shail, to the oviu'ion ol jiiv otliei Comt, hav<‘ oiigmal jtnisdictiou 
111 am dispute -- 

(a) between tlte (>o\ eminent of India and one oi mote Stales ; or 

{}>) between the ( mve I nillent of India and ally State or States on 
one sail' and one or mole otliei Slates on the olhei , oi 

(i ) between (wo oi mine Stales, 

if and m so |,u as the dispute mvolvis any question (wlietliei 
of law oi fait) on which the eustene e m extent ol a legal right 

depends 

\n appi al shall he to tin Supieiiie Comt bom .tilv pldgmenl, deuce 
or final oidei of a High (unit in the (emttuv of India, uhetliri m a 
civil, criminal oi otliei pio. e, ding, if the High Comt . eitilies that (lie 
case involves a substantial qlrisiion of law as to tie mteipietatioil of 
the constitution. When tin lligli ( our I lias n lu-eii in give sueli a 
certificate, the Supieme ( mu, may, if if is satisfied thal the i ase involves 
a .substantial question of lav, as to the inteipietation of the ( (institution 
grant spec lal leave to appeal liom siuh judgment, die ice oi Imal oidei. 
An appeal shall lie to the supirme Cemil fioin am |udgmellt, decree 
or final onlet m a civil pi c i<.. ,|m:y of a High ( ,m'l m llie ferriloiy cd 
India if (lie High (Dm t < < 111 f ic• s - 

(a) that the amount *>i \-.ilin- of tie* subjec t mattei ol llic dispute 
is not less than Ks 20,000 , or 

(/») that the pidgin i nt, ileum oi final oidei involves din'dlv or 
indircetlv some c l.mn or question i, spec img piopc ity ol tie- IiK<- 
aiirmnt or value , oi 

(c) tliat the ease is a lit one joi ,qipeal tci the supi••ni<* C.oiirl 

and, where the judgment, decree or final older appealed bom affirms 
the decision of tin* Court immediately below in any case other than a 
case referred to in sub-clause <V|, if the High Court further r,eififes tint! 
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the appeal involves some substantial question of law. Notwithstanding 
anything contained in this provision, no appeal shall lie to the Supreme 
Court from the judgment, decree or imal order of one Judge of a High 
Comt, An appeal shall he to the Supreme Court from any judgment, 
final nub i 01 sentence iri a criminal pioceeding of a High Comt in the 
teuiloiy of India if the High Court - 

(a) him on appeal ieversed an order of acquittal ol an accused per¬ 
son and sentenced him to death , oi 

(b) has withdrawn for trial befote itselt any i'ase from any Court 
subordinate, to its authority and lias m such trial convicted 
the accused person and sentenced him to death ; or 

(i) certifies that the case is a lit one tor appeal to the Supreme 
( Dili t. 

The Supiemc Comt may, m its discretion, giant special leave to 
appeal horn any judgment, decree, determination, sentence or order m 
any cause or matter passed ot made by any Court or Tubunal in the 
triiitoiy ot India. Hut tins provision shall not apply to any judg¬ 
ment, sentence oi order passed oi made by any Comt or Tribunal con¬ 
stituted l>v or undn any law ielatmg to the Armed Foices. The Supreme 
Comt shall have powei to leview any judgment pronounced or order made 
by it. The Sujneme Court shall have such imtlier jurisdiction and 
powers with respect to any of the matters m the Union List as Parlia¬ 
ment mat 1 by law contei. The law declined by the Supreme Couit 
shall be binding on all Cotuts within the territory of India, The Supreme 
< om I in the exercise of its jutisdn tion may pass such decree or make 
sui 1 1 older as is necessaiy foi doing ( omplete justice m any cuasc or 
niattei pending heloie it, and any deciie so passed oi older so made shall 
lie cnlotceahle throughout the teintoi\ of India in such manner as may 
be presetibed by oi mnlei any law made by Pailiament and, until piovi- 
sion in that behalf is so made, m such matinei as the President may 
by onlei jnesmlie All aulhonties, civil and judicial, m the territory of 
India shall act in aid of the .'supreme Comt The Supreme Com! 
may limn time to time, with the Hpjuov.il ot the Piesideiit, make rules 
lot legulating the piactiee and jiiocedme of the Court The minimum 
uumlier ot Judges who aie to sit loi the pin pose nl deciding any case 
involving .1 substantial question ot law as to the mteipietation of the 
Constitution shall be live. 

31. Comptroller and Auditor-General of India. 

Their shall he a < omptiollei and Auditoi -Cieiiei al ol India who shall 
he appointed bv the Piesuleut and shall only he unloved from office 
in like manner and on the like gioumls as a Judge of the Supreme Court. 
The conditions u| m-ivicc of poisons serving in the Indian Audit and 
Accounts Deprutment and the admiiusliative powers of the Comptroller 
and Auditoi-General shall he such as may be piescubed by rules made 
by the Piesident alter consultation with the Comptroller and Auditor- 
Geneial The Comptroller and Auditor-General shall perform such duties 
and exercise such powers in relation to the accounts of the Union and 
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of the State?, as mav In.' prescribed by any law maile by Parliament* 
The account' of the I'nion ami of the States shall be kept in such form 
as the CompttolK 1 and Auditm-Goneial of India may with the appioval 
of the Preside PI, pi escribe. The lepoits of tile t'omptioller and Auditol- 
(ieiteial of India icluting to the accounts of the I’mon shall be submitted 
to the Pi evident, who 'lull eaii'e them to he laid before each House of 
Pallium. n( 1 tie lepmis ol the t omptiollei and \uditoi-tieneral ot 
India relatim; to the an omit' or a state 'lull be Mthmitied to the (ioyei ■ 
mu nr Ku)piumukli of the state who 'hall eaii'e them to lie laid Indole 
the Lettl'Iatui! nl the ''tali 

32. Part VI of the Constitution. 

thi' Pail ol the ('on'iitmion d<al' with Mate' mentioned in Pait 
A of the hi! 't Si In dole. I lie Ik ad ot this gump ol States i' tlie tlOVemoi. 

33. The Governor and Council of Ministers. 

I'lie ti.i\eii)oi nt a Mule 'lull lie appointed by the Piesideilt and 
he 'hall hold oftlWS dill lilt; tin- ]>li,i'l!ie ol (lie Piesideilt. No prison 
'hall be i hcibli* ba appointment as (•oviinor unless he i' a iiti/en of 
India and has . ompli t. d tin- ace ol d.S yiai-- 1 lie lioviinoi slull not 
be a Dll lllliel ol eithei lliiiise ol Palh.imelll and it lie is 'lu ll -I lllemlu'l, 
lie shall be dei in. d to lull i.icab d Ills seat ill that House ml the date 
nil v III' 1 1 In Ojlt' I s up"ii In - "IIn e as ( ml i l lloi I'.Vel v < ni\ et mu shall 
lake an oath o| nlli. e befnie inbiirn; u]ion lilts oilin'. I lie (uiVemol 
shall lu\'e tin ptnwi to pi ant jutiloiis. u)iiieyes, n-spites. m lemissimis 
ol ]uini'hrm i1 1 oi to 'it']if ml, nmii m loimnule the srnleiue of any 
]ii isnti i op.\ i 0 .1 ol .111\* otli in e a" mi'l any I i\\ lelalimt lo a mallei to 
u ln> li t lie i \i e pi un i i >t 1 he Slate e\ii nils I In i e sli.dl be a I mini il 
oi Mini'll is willi tin l hit I Mini'll i at the bead to aid and advise the 
( hi vi imu in the e\eirise ol Ins hint timis, i \i i ]il ill 'o f.u as he is Iiv or 
undi i lie ( m.'litnlii.ii i< ijiiiu d to i sen v hi' him turns m any ol I hem 
m his di'■ 11 i ion 1 he ijm si nut w helln*i any, and if so \\ hat, ad\ ise was 
lend, ml b\ Mini'b r-lo tiii (lovriitni -h.ill iml be imiuned into in anv 
(mnl I he i Irn I Mini'l'i dull be ijppii'iiled by tin- (ioveinm and 
the otIn i Mini'll i , 'hail lie .ipjionit'd be tin tiii.'iinoi on tin- advice 

of tin ( iin 1 Mini'l' i, and the Mi in Mi i - 'lull bold of In e d mil if.; tin- pleasure 
of tin fi"\i ill'll. I he imimil ot Mini'l' C- shall be <olle< lively res- 
pmi'il>!e to the fafii'l.iliu- A", mbh of the Male. All «'•*•<utive a*lion 

of tin- (io\ i i iiim ill of a Mate 'hall in* e \p(i "i <i lo be taken in tin- name 
ol(h. (mu in. if ll 'lull be tin duty ot (In- ( lnef Minister to (-011111111- 
nicate to the (’loVilllor all (In MMl| o| the < mini ll ol Ministers 1 ol.lt in/e 
to the aiimim'Uatioii of (lie affairs of the M p,. ( and piopo.uK fm legis- 
l.itn " 

34. Advocate-General. 

If. (hiu'iiior of I’.ul) state shall appoint a pejsun who is qualified 
to be appointed a Judge of a High ( out t to lie Aden* ale-tieiieiai for 
till- Mall It 'lull tie till duty of the Advia ut"-C,i-neral lo give advice 
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to the Govcninu nt of the State upon legal nutters. He shall hold office 
during the pleasure of the Governor, and shall receive such remuneration 
as the Governor may determine. 

35. The State Legislature. 

hor every State there shall be a Legislature which shall consist of 
the Governor, and 

fa) in the States of Bihar, Bombay, Madras, Punpib, the United 
Proven es and West Bengal, two Houses; 

{!>) in other States, one House. 

Where there aie two Houses of the Legislature of a State, one shall 
he known as the Legislative Connell and (he othei as (lu* Legislative 
Assembly, and ulnae their is only one House, it shall be known as the 
Legislative Assembly. 

36. Legislative Assembly. 

1 lie Legislative Assembly ot each St.ite shall lie composed of members 
chosen bv direct election, the lepn-sentatiou of each teintorial cons-, 
titnonry III the Legislative Assembly of a State shall be on the basis of 
the population of that constituency as ascertained at the last preceding 
census of which the relevant figures have been published and shall be 
on a scale of not more than one member foi every seventydive thousand 
of the population : provided that the total number of members shall in 
no case be mole than 500 or less than (it). 

37. Legislative Council. 

The total number of memheis in the Legislative Council of a State 
having such a Council shall not evened one-fourth ol the total number 
<>f memheis m the Legislative Assembly of that State provided that tin- 
total number of members m tin- Legislative Council ol a stale shall in 
no case be less than foity. 

38. Qualification for membership of the State Legislature. 

A poison shall not he c|iialilied to be i lnisen to (ill a sent m the 
Legislation of a Stale unlsess. be¬ 
fit) is a eiti/.en of India , 

(M 's, m the rase of a seat in the Legislative Assembly, not less 
than 25 mats ot age am 1. in tin- i use (U a seat m I In- [.ogislativ e 
( ouneil, not less than dll veuis ot age , and 
(tl possesses sin h othei (jii.ilitrr.ilnm as may he pro sen I red m that 
behall by or undei any law made bv Parliament. 

39. Officers of the State Legislature. 

bveiy Legislative \ssembly ol a ~st, 1 1 1 - shall choose two members 
of the Assembly to be icspeclively Speaket and Deputy Speaker thereof. 
Tile Legislative Coinuil ol even- State having such Council shall, as soon 
as may be, choose two meinbets of the Count il to be respect r\ elv ( hainnati 
and Deputy Chau man theieot A member holding offire as Chairman 
or Deputy Chairman shall vacate his office if he ceases to be a member 
of the Council. The House or each House of the Legislature ol a State 
shall have a separate secretarial staff. 
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*0. High Courts. 

There shall be .1 High Court for each State. Every High Court 
shall consist of a Chief justice ami such other Judges as the President 
may from time to time deem it necessary to apjxunt. Every High 
Court shall be a Court of record and shall have all the powers of such a 
Court including the jxnver to punish for contempt of itself. Every Judge 
of a High Court shall be appointed by the President after consultation 
with the Chief Justice of India, the (jovernoi of the State, and, in the 
case of appointment of a Judge other than the. Chief Justice, the Chief 
Justice of the High Court, and 'hall hold office until he attains the age 
of 60 years. A jx*rson shall not be qualified for appointment as a Judge 
of a fligli Court unless lie is a citizen of India and - 

(a) has for at least ten years held a judicial office m the territory 
of India; or 

(b) has for «T lea-t ten tears hem an advocate of a High Court 
in anv State, .'.perilled in the Fit--t Schedule oi of two or more 
such Courts in succession. 

No prison who has held oilier as a Judge of a High Court after the 
commencement of the t cmstitntion shall plead or ac t in anv Court or 
befoie any authontv within the temtoiy of India The High Court 
shall have jiouvi, tluoiiglmut tin* tciritoiiex in illation to which if exer¬ 
cises jurisdiction, to issue to anv prison or authority, including in appro¬ 
priate* cases anv ('internment, within those telritorirs directions, orders 
or writs, including writs in the nutuie of habeas corpus, mandamus, pro¬ 
hibition, quo uiirranto and cethorart or anv of them. The powers con¬ 
ferred on a High Court shall mu he in derogation of the powers conferred 
oil the Supienie Court. C\n\ High ( emit shall have sujh-i intrndence: 
over all Courts and Iiihun.ik throughout the teiiitoncs in relation to 
which it exeiases junsdietion. If the High Court is satislied that a case 
pending in a Court suhmdinate to it involves a substantial question of 
law as to the interpretation of the Constitution the determination of 
which is necessary tor the disjwsal of the ease, it shall withdraw the 
case and may disjmsc of the . .me itself. 

41. Subordinate Courts. 

Ajqxiintnielits of persons to te and the jiosling and Jiloniotion of 
District fudges m any State sli.cll be made by the (lovnnoi of the State, 
in consultation with the High Conti e\< owing junsdii tion in lelation 
to such State. A prison not alieady in the s> ivi< e of the Union oi of the 
State shall only lie eligible to be ajijximted a District fudge if hi* has 
been for not less than seven ye.it s an advocate or a pleader and is re¬ 
commended by the High Court for appointment. Appointments of 
persons other than District Judges to lh<* judicial service of a State shall 
be made by the (',overrun id the State in accordance, with rules made 
by him in that behalf after consultation with the State Public Service 
Commission and with the High Court exercising jurisdiction in relation 
to such State. The control over District Courts am! Courts sulwirdinate 
thereto shall lx* vested in the High Court. 
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42. Administration of the States specified in Part B of the First Schedule: 

(Part VII). 

Uptil now we have discussed the administration of Part A States. 
Now we come to the administration of the States specified in Part B of 
the First Schedule. Article 238 of the Constitution lays down that the 
provisions of Part VI shall apply in relation to the States specified in 
Part B of the First Schedule as they apply in relation to the States 
specified in Part A of that Schedule subject to certain modifications and 
omissions. Whereas the administrative head of Part A States is the 
Governor, the head of Part B States is the Rajpramukh. Articles 155- 
156-157 shall not apply to these States. Article 238, sub-cl. (6) lays 
down that in the State of Madhya Bharat there shall be a Minister in 
charge of tribal welfare who may in addition be in charge of the welfare 
of the Scheduled Castes and backward classes. For every State there 
shall be a Legislature which shall consist of the Rajpramukh and— 

(a) in the State of Mysore, two houses , 

(b) in other States, one House. 

The State Legislature may make rules for legulatmg its procedure 
and conduct of its business but until such rules are made, the rules of 
procedure and standing orders in force immediately before the commence¬ 
ment of the Constitution with respect to the Legislature for the State, 
or where no such Legislature existed, the rules and orders in force imme¬ 
diately before such commencement with inspect to the Legislative Assem¬ 
bly of such Province as may he specified in that behalf by the Rajpra¬ 
mukh of the State, shall have effect m relation to the Legislature of the 
State subject to such modifications and adaptations as may be made 
therein by the Speaker of the Legislative Assembly or the Chairman of 
the Legislative Council, as the case may he. 

43. Administration of the States in Part C of the First Schedule: (Part VIII). 

Subject to the other provisions of Pait VIII of the Constitution, 
a State specified m Part C ot the First Schedule shall be administered 
by the President acting, to such extent as he thinks fit, through a Chief 
Commissioner or a Lieutenant-Governor to be appointed by him or 
through the Government of a neighbouring State' provided that the 
President shall not act through the Government of a neighbouring State 
save after- 

fa) consulting the Government concerned ; and 

(b) ascertaining in such mannei as the President considcis most 
appropriate the views of the people of the State to be so ad¬ 
ministered, 

Parliament may by law create or continue for any State specified 
in Part C of the First Schedule and administered through a Chief Com¬ 
missioner or Lieutenant-Governor— 

(a) a body, whether nominated, elected or partly nominated and 
partly elected, to function as a Legislature for the State; or 




• I- 

S si 

via 

l 


h* 

*h 

an i 
'5 ccX 
0.57 

*4i 

jji> 

i 


I. 5 

t 2 

w W{ 

a aj 

-«444. 

ns i 
W I i 


5 fl 


jl? 


1*1 


j_c c . 

< m i 


= £ 


-p 


£8 
tt 3 

I 

tr 

I-1 

-«2s 


£3 
4 i 




si 

2* 


• V 1/1 


p 


■S'' 1 

a/f 


JeJ. 

£ V <* 

s i 


i c 
5. <J 

»5 3 

vq £ 

-v C 


j 

■ill 


'frj 

SD 


- 0 -*- 


| J5 

w V) 


£ n £ J 


3 £ la 

<2i 


2-0 


S 

"to 


C I 
0^.1 

tJ® 

3«i 

gci! 


St 

<1 

C j- 

IeS 

§0| 


N„ * 

* c r 

5H ? . 

[ii 


3 C ' 


-Jl 0 


23i 

tt*L 

V'l 

S'/,- 

£i; 


51 > 

ft > 

11-fl 


' L -V J 


5? 

“> 

«£ 

tl£ 

r 


3? 

»> 




5iC 


If 







CONSTmmOKAL LAW 


291 


(4) a Council of Advisers or Ministers, 
or both with sucli constitution, powers and functions, in each case, as 
may be specified in the law. Any such law shall not be deemed to be 
an amendment of the Constitution for the purposes of Article 368 not¬ 
withstanding that it contains any provision which amends or has the 
effect of amending the Constitution. Parliament may by law constitute 
a High Court for a State specified in Part C of the First Schedule or declare 
any Court in such State to be a High Court for all or any of the purposes 
of the Constitution. The provisions of Chapter V of Part VI shall apply 
to every such High Court subject to such modifications or exceptions as 
Parliament may by law provide. Until Parliament by law otherwise 
provides, the constitution, powers and functions of the Coorg Legislative 
Council shall be the same as they were immediately before the commence¬ 
ment of the Constitution. The arrangements with respect to revenues 
collected in Coorg and expenses in respect of Coorg shall, until other 
provision is made in that behalf by the President by order, continue 
unchanged. 

44. Administration of territories in Part D of the First Schedule and otter 

territories not specified therein : (Part IX). 

Any territory specified in Pait 1) of the First Schedule and any 
other territory comprised within the territory of India but not specified 
in that Schedule shall he administeied by the President acting, to such 
extent as he thinks tit, tluongh a Chief Commissioner or other authority 
to be appointed by lum. The President may make such regulations 
for the peace and good government of any such territory and any regu¬ 
lation so made may repeal or amend any law made by Parliament or 
any existing law which is for the time being applicable to such territory 
and, when promulgated by the President, shall have the same force and 
effect as an Act of Pailiament which applies to such territory. 

45. Administration of the Scheduled and Tribal Areas: (Part X). 

The provisions of the Fifth Schedule shall apply to the administra¬ 
tion and control of the Scheduled Aieas and Scheduled Tribes in any 
State specified in Part A or Part B of the First Schedule other than the 
State of Assam, The provisions of the Sixth Schedule shall apply to 
the administration of the tribal areas in the State of Assam. 

46. Summary of Parts V to X of the Constitution. 

I have attempted to give a summary of (lie whole administrative 
and judicial set-up under the Constitution in the shape of a CHART:— 



SUPPLEMENT 
SOME RECENT AMENDMENTS 
Appendix A : (Chapter LV). 


Landlord and tenant. 

In the chapter on "Landlord and Tenant” we have already seen 
the various grounds of eviction under which the landlord could recover 
possession of the premises let to the tenant. Bombay Act No. 53 of 
1950, adds one more ground in eviction and inserts one more clause in 
Section 13 of the Bombay Rents Control Act. The newly added clause 
is Cl. (hh). Under that clause, a landlord shall be entitled to recover 
possession of any premises if the Court is satisfied that the premises 
consist of not more than two floors and are reasonably and bona-fide 
required by the landlord for the immediate purpose of erecting new buil¬ 
ding on the premises sought to be demolished. The amendment further 
provides that no decree for eviction shall l>e passed on the ground specified 
above, unless the landlord produces at the time of the institution of the 
suit, a certificate granted by a Tribunal appointed under Sec. 13, sub- 
cl. (3B) of the said Act. Over and above the certificate mentioned above, 
the landlord must give an undertaking — 

(a) that the new building to be elected by him shall contain not 
less than three times the number of residential tenements, 
and not less than three times the floor area, contained in the 
premises sought to be demolished ; 

(b) that the work of demolishing the premises shall be commenced 
by him not later than one month, and shall be completed not 
later than three months, fiom the date he recovers possession 
of thi' entire premises ; and 

(c) that the work of erection of the new building shall be completed 
by him not later than fifteen months from the said date. 

For the purposes of sub-section (3A), the State Government may 
from time to time constitute a Tribunal consisting of such persons and 
for such local area as it thinks fit. 

Appendix B : (Chapter LX). 

Procedural Law (Civil). 

In the chapter on "Procedural Law (Civil),” which is based on the 
Civil Procedure Code, we have seen the provisions in respect of service 
of summons. Older 5 of the Civil Procedure Code deals with issue and 
service of summons. Order 5, Rule 25 says that where the defendant 
resides out of India and has no agent in India empowered to accept 
service, the summons shall be addressed to the defendant at the place 
where he is residing and sent to him by post. The Code of Civil Procedure 
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(Second Amendment) Act, 1951, Act No. XIX of 1951, inserts a proviso 
to Order 5, Rule 25. It says that provided that where any such defendant 
resides in Pakistan, the summons, together with a copy thereof, may 
be sent for service on the defendant, to any court in that country (not 
be ins the High Court) having jurisdiction in the place where the defen¬ 
dant, resides: Provided further that where any such defendant is a 
public officer in Pakistan (not belonging to the Pakistan military, naval 
or air-forces) or is a servant of a railway company or local authority in 
that country, the summons, together with a copy thereof, may be sent 
for service on the defendant, to such officer or authority in that country 
as the Central Government may, by notifieation in the. Official Gazette, 
specify in this behalf. Thus the amended Code of Civil Procedure pre¬ 
scribes a different procedure for service of summons to persons residing in 
other foreign countries and those residing in Pakistan. Again, it makes 
a distinction between a Pakistani defendant who is m government service 
and one who is not in government service of that country. 

Appendix C : (Chapter LXli). 

Constitutional Law. 

Article 15 of the Constitution of India originally provided that the 
State shall not discriminate against auv citizen on the grounds only of 
religion, race, caste, se\, place of birth or any of them. 1 he Constitution 
(First Amendment) Act, 1951, which was published in the GtiscUc of India, 
E.xtiaordmary, Part II Section 1, dated (lie 18th of June 1951, lays 
down that nothing in tlu: above article shall prevent the State from making 
any special provision for the advancement of any socially and education¬ 
ally backward classes of riti/ens or for the Scheduled Castes and the 
Scheduled Tribes. 

Article 19 of the Constitution of India provides the fundamental 
right of freedom of speech, l'he Constitution Amendment Act consi¬ 
derably modifies Art. 19. Art. 19 (1) (a) lays down that all citizens shall 
have the right to freedom of speech and expression. The amendment 
provides that nothing in this provision shall affect the operation of any 
existing law, or prevent the State from making any law, in so far as such 
law imposes'reasonable restrictions on the exercise of the right conferred, 
in the interests of the security of the State, friendly relations with foreign 
States, public, order, decency or morality, or in relation to contempt of 
court, defamation or incitement to an offence. 

Article 19 (1) (g) lays down that all citizens shall have the right to 
practise any profession, or to carry on any occupation, trade or business. 
Art. 19 (6), as it now stands, says that nothing in the above provision 
shall affect the operation of any existing law in so far as it relates to, or 
prevent the State from making an) law relating to — 

(,') the professional or technical qualifications necessary for prac¬ 
tising any profession or carrying on any occupation, trade or 
business, or 
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(it) the carrying on by the State, or by a corporation owned or 
controlled by the State, of any trade, business, industry or 
service, whether to the exclusion, complete or partial, of citizens 


or otherwise. 

Article 31 of the Constitution provides that no person shall be 
deprived of his property save by authority of law. The newly added 
\riicle 31A, lays down that notwithstanding anything in the foregoing 
■provisions of Part III of the Constitution, no law providing for the 
acquisition by the State of any estate or of any rights therein or for the 
extinguishment or modification of any such rights shall be deemed to be 
void on the ground that it is inconsistent with, or takes away or abridges 
any of the rights conferred by, any provisions of this Part: Provided that 
where such law is a law made by the Legislature of a State, the provisions 
of this article shall not apply thereto unless such law, having, been re¬ 
served for the consideration of the President, has received his assent. 
The expression "estate 1 ' in this article shall, in relation to any local area, 
have the same meaning as that expression or its. local equivalent has 
in the existing law relating to land tenures in force in that area, and shall 
also include any jagir, inam or muafi or other similar grant. 

NOTE .-—The further changes in the constitution made by the 
Constitution (First Amendment) Act, 1951, are that a new article is 
added, namely, Article 31B, and that the following articles are amended, 
namelyArticles 85-87—174—176—341-342—372 and 376. 
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